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Restricted Subject Matters: Misconceptions
of Speech and Ballot Initiatives
Robert S. Sandovalt

INTRODUCTION

Initiatives offer a procedural mechanism for citizens to
participate in public debate and create laws that can bypass the
legislature.' The ballot initiative as a method of political speech
is issue or viewpoint specific, and is arguably both procedural
and residually expressive in nature. 2 For this reason, whether
states can impose unequal requirements on specific subject
matter put to vote through initiatives without violating the First
Amendment's protections of freedom of speech is contested.3
Efforts by the states to limit initiative use raise issues about
what is considered speech in modern political society, and when
such limits threaten speech.
Aspects of the initiative process, like petitioning for
signatures to get on the ballot, involve core political speech that
concerns the First Amendment.4 Yet speech rights have not
extended to the ballot initiative itself or the act of voting on
certain issues.5 Not every state offers an initiative process to its
t BA, Occidental College, 2013; JD Candidate, The University of Chicago Law
School, 2016. I would like to thank Professor Geoffrey Stone for his help developing this
Comment, and Gillian Palmer Seaman for her guidance throughout the process.
' See Kenneth P. Miller, ConstrainingPopulism: The Real Challenge of Initiative
Reform, 41 SANTA CLARA L. REV. 1037, 1046 (2001) ("Through initiative constitutional
amendments, citizens can completely bypass the legislature and-by a simple majority
vote-enshrine temporary policy preferences into the state's fundamental charter.").
2 See Election Law Program, Election Law Manual, Chapter 4: State Regulation of
Ballot Measures 4-9 to -10, available at http://www.electionlawissues.org/Resources/-/
at
archived
media/Microsites/Files/election/Chapter%20Four%20-%20Proofed2.pdf,
http://perma.cc/LFP3-R7UW (describing the procedural and substantive challenges to
ballot initiatives that courts encounter).
3 See U.S. CONsT. amend. I ("Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people peaceably to assemble, and
to petition the government for a redress of grievances.").
See Meyer v. Grant, 486 U.S. 414, 420 (1988).
See id. at 421-25 (providing a limited holding on initiative petition circulations).
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citizens, let alone one that leads directly to the ballot.6 Instead,
there are fundamentally different checks on the authority of
citizens to use ballot initiatives as a political tool across the
country.7 The ballot initiative environment is complicated and
inconsistent, rather than widely recognized as a fundamental
right or social norm.
Related to the varied ballot initiative environment, there
are two general types of regulations imposed by the state:
content-neutral restrictions and content-based restrictions.8 In
the context of ballot initiatives, content-neutral restrictions
involve heightened regulations. Deadlines or fees to gather
signatures, for example, limit speech by making it harder for
individuals to get issues on the ballot in the first place. 9 In
contrast, content-based restrictions, referred to as subject
matter regulations, completely bar specific content from being
addressed through the initiative process, rather than make the
process for speech harder. 10 Yet both forms of regulation involve
either viewpoint-neutral or viewpoint-based restrictions and can
impose a de facto restriction on political speech." The way
states limit initiatives on topics that may, for instance,
appropriate funds, perform administrative tasks, provide
resolutions, adjudicate disputes, or seek to repeal legislation,
has stark consequences for citizens who use the initiative
process as a supplemental method for political speech under the
First Amendment.12

6 See Initiative, Referendum and Recall, National
Conference of State Legislatures,
available at http://www.ncsl.org/research/elections-and-campaigns/initiative-referendum
-and-recall-overview.aspx, archived at http://perma.cc/K72V-U5FY (identifying twenty
four states with an initiative process, of which six have an indirect ballot initiative
process, and two have an option of direct or indirect process).
See, e.g., Hoyle v. Priest, 59 F. Supp. 2d 827, 835-36 (W.D. Ark. 1999) (discussing
ways the state is allowed to limit peaceful petitioning during the initiative process).
See Geoffrey R. Stone, Restriction of Speech Because of Its Content: The Peculiar
Case of Subject-MatterRestrictions, 46 U CHI. L. REV. 81, 81 (1978).
See State ex rel. Vickers v. Summit Cnty. Council, 777 N.E.2d 830, 834 (Ohio
2002) (per curiam) (invalidating petitions with signatures for failure to comply with
procedural state statutes that do not conflict with the state constitution).

1o

See infra Part II.C.

" See Gallivan v. Walker, 54 P.3d 1069, 1081, 1091 (Utah 2002) (finding that
signature and petition requirements serve a "gatekeeping function" that, if too stringent,
can hinder ballot access and render the ballot initiative meaningless).
12 See Election Law Program, supra note 2, at 4-14 (finding that states can limit the
ability for citizens to use initiatives to appropriate funds).
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The discourse surrounding ballot initiatives has increased
alongside their use in recent decades, and the process may be
accompanied by an overly broad expectation of First
Amendment free speech rights in some states.1 3 This Comment
argues that subject matter regulations of ballot initiatives do not
implicate the First Amendment. Part I discusses the history of
ballot initiatives in the United States, what types of initiatives
exist in states that utilize them, and modern concerns about
their use. Part II examines the current circuit split on whether
ballot initiatives implicate the First Amendment, and analyzes
each court's contribution to the discourse on subject matter
regulated ballot initiatives. Part III argues against the position
that subject matter regulations implicate the First Amendment
due to their expressive conduct, because many procedures
include incidental speech that do not rise to the level of a First
Amendment issue. Part IV re-assesses how regulations become
characterized as viewpoint-based restrictions or simply laws of
governance that the state is free to make, and concludes that as
laws of governance subject matter regulations are not a First
Amendment issue.
I.

BALLOT INITIATIVE HISTORY IN THE UNITED STATES

The ballot initiative is a means of direct democracy for the
electorate to vote on issues, and in some states, to bypass the
legislature.1 4 There are various types of initiatives and many
procedural and content-based restrictions on its use. 15 Nearly
half of the states currently offer some sort of initiative process,
but there is no federal system. 16 Absent federal law, states with
13
See Scott L. Kafker & David A. Russcol, Standing at a Constitutional Divide:
Redefining State and Federal Requirements for Initiatives After Hollingsworth v. Perry,
71 WASH. & LEE L. REV. 229, 246 (2014) (arguing that the electorate is unlikely to give
up their right to "impose their views" and create direct change).
14 See Anna Skiba-Crafts, Note, Conditions on Taking the Initiative: The First
Amendment Implications of Subject Matter Restrictions on Ballot Initiatives, 107 MICH.
L. REV. 1305, 1308 n. 10 (2009) ("'Direct' initiatives send statutes or constitutional
amendments directly to a popular vote for adoption, while 'indirect' initiatives require
the legislature's approval before the citizens have the opportunity to pass them by
popular vote.").
15
See id. ("Other forms of direct democracy include the advisory initiative, which
invites popular vote on an issue simply to demonstrate public opinion to the
legislature .. . and the referendum, in which a measure passed by the legislature
requires subsequent approval by a popular vote in order to be enacted.").
16
See Dennis Polhill, The Issue of a National Initiative Process, Initiative and
Referendum Inst., available at http://www.iandrinstitute.org/National%201&R.htm,
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initiative processes are free to conduct their own direct
democracy experiments.1 7 Unsurprisingly, the demographic,
political, and perhaps cultural differences in each state have led
to wide variance in the use and status of ballot initiatives in
democratic society. 18 The ballot initiative takes various forms
and is by no means an easy thing to classify under the First
Amendment. 19 An overview of the history of direct democracy
and ballot initiatives, from the colonial period to present,
illustrates this point.
A.

Historical Progression of the Ballot Initiative

There are approximately four important periods in the
development of ballot initiatives in the United States. Each
informs how the modern procedural tool is used today, and how
it fits into the larger context of First Amendment jurisprudence.
1. Colonial direct democracy in the 1600s.
The cultural origins of procedures for direct democracy in
the United States are linked to the early 1600s when colonial
town meetings allowed citizens to bring issues under direct
public scrutiny. 20 The idea that citizens should be able to vote on

archived at http://perma.cc/U4BX-NFJW (illustrating the absence of a federal system);
see also Initiative and Referendum States, National Council of State Legislatures,
available
at
http://www.ncsl.org/researchlelections-and-campaigns/chart-of-theinitiative-states.aspx, archived at https://perma.cc/3WD4-PFTH (listing the twenty-four
states with statutory or constitutional provisions for direct democracy).
" See Stefanie Knoll, State ballot questions and the power of wording: An
experiment in "framing"issues, JOURNALIST'S RESOURCE (Aug. 26, 2014), available at
http://journalistsresource.org/studies/politics/elections/state-ballot-questions-powerwording-experiment-framing-issues#,
archived
at
http://perma.cc/PV3E-GTXT
(discussing the range of issues ballot initiatives have addressed including legalizing
marijuana, gay marriage, environmental issues, and regulating worker sick leave).
18 See, e.g., Elizabeth A. Shanahan, The Paradoxof Open Space Ballot Initiatives in
the American West: A New West-Old West Phenomenon?, 1 STUD. SOC. SCI. 22, 23-25
(2010) (exploring the reasons behind using ballot initiatives for land conservation in the
western United States (citing Russell H. Weigel, Ideological and DemographicCorrelates
of Proecology Behavior, 103 J. Soc. PSYCHOL. 3, 39-47 (1977) (discussing the ideological
and demographic reasons for ballot initiative voting behavior))).
19 See Election Law Program, supra note 2, at 4-2 (explaining that voters can use
initiatives to propose legislation directly or indirectly, amend existing legislation directly
or indirectly, or amend state constitutions).
20 See Nicholas R. Theodore, Comment, We the People: A Needed Reform of State
Initiative and Referendum Procedures, 78 Mo. L. REV. 1401, 1401 (2013) (attributing
direct democracy to the earliest aspects of American political society, and arguing that
this contained ingredients for a subsequent acceptance of ballot initiatives in the United
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certain issues was not foreign to the United States, 21 but even
during this time the process related more precisely to referenda
than to ballot initiatives. 2 2 States adopted referendum
procedures to strengthen the authority of their constitutions,
enabling legislatures to put issues on the ballot for citizens to
vote on. 2 3 This process developed earlier and is distinct from the
ballot initiative, which bypasses the legislature and allows
citizens to choose the issues they want to see on the ballot. 24
2. Populist movement of the early 1900s.
The United States ballot initiative process began in the late
nineteenth and early twentieth centuries, following the Populist
movement, in response to growing dissatisfaction with the
elected elites.25 South Dakota was the first to create an initiative
and referendum process in 1898, followed closely by Utah in
1900, Oregon in 1902, and other states in the Midwest and
Western United States during the 1910s. 2 6 The ballot initiative
expanded beyond its Midwestern Populist origins and nearly

States).
21

See

generally CHARLES

S.

LOBINGIER,

THE

PEOPLE'S LAW

188-291

(The

MacMillan Company ed. 1909) (providing an overview of direct democracy throughout
the United States).
22

See THOMAS E. CRONIN,

DIRECT DEMOCRACY: THE POLITICS OF INITIATIVE,

REFERENDUM, AND RECALL 41-42 (Twentieth Century Fund, Inc. ed., 1989) (attributing
the adoption of referendums to their use in Europe).
23 See Initiative, Referendum and Recall, supra note 6 (defining legislative
referendum as a procedure "whereby the Legislature refers a measure to the voters for
their approval," and a popular referendum as a procedure "which allows voters to
approve or repeal an act of the Legislature").
24 Id. (defining ballot initiatives as a process "that enables citizens to bypass their
state legislature by placing proposed statutes and, in some states, constitutional
amendments on the ballot").
25
See Initiative & Referendum Institute, A Brief The History of the Initiative and
Referendum Process in the United States 2-5, available at http://www.iandrinstitute.org/
New%20IRI%2OWebsite%20InfolDrop%2ODown%20Boxes/Quick%2OFacts/History%20of
%201&R.pdf, archived at http://perma.cc/GT7C-9SWD; see also Kafker, supra note 13, at
244 ("The initiative was first introduced by the Populist and Progressive movements of
the late nineteenth and early twentieth centuries in response to political corruption, the
outsized influence of railroads and other corporations, and a widespread belief that the
people had lost control of the political process."); Skiba-Crafts, supra note 14, at 1308;
Richard B. Collins & Dale Oesterle, Structuring the Ballot Initiative:Procedures That Do
and Don't Work, 66 U. COLO. L. REV. 47, 56 (1995).
26
State-by-State List of Initiative and Referendum Provisions, Initiative and
Referendum
Inst., available at http://www.iandrinstitute.org/statewidei&r.htm,
archived at http://perma.cc/6LM6-Y5GU (showing states with an initiative and
referendum process).
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half of the states adopted some initiative procedure by the early
1920s. 2 7 The Supreme Court enabled the use of initiatives by
submitting that such procedures remained a non-justiciable
political question left to the states. 28
Ballot initiatives rapidly swept through the states as a
Populist tool for reform, but citizens did not immediately utilize
the process. In 1904, Oregon's first initiatives made it on the
ballot and passed. 29 It took South Dakota until 1908, howeverten years after it first created the initiative-to get one on the
ballot, and it failed. 30 By the end of the 1920s citizens had voted
on hundreds of ballot initiatives, and a market developed around
the process. 31 The signature requirements and other procedural
restrictionS 32 made it unrealistic that an individual initiative
sponsor could garner enough support without the infrastructure
of a special interest group or partisan organization. To the
extent the Populist movement expanded individual democratic
power at the state level, it did little to facilitate its use by
individuals in such a large democratic setting.
3.

The Swiss ballot initiative system of the late 1800s.

Ballot
connected
introduced
innovation

initiative procedures in the United States are also
to Switzerland. As early as the 1860s, Zurich
a localized method of direct democracy that was an
to American visitors with progressive ideologies."

27 See Kafker, supra note 13, at 240 n. 56 (identifying twenty-four
states with an
initiative process at the time).
28 See Pac. States Tel. & Tel. Co. v. Or., 223 U.S. 118, 133-51 (1912)
(finding that
direct democracy questions were non-justiciable); see also U.S. CONST. art. IV, §4 ("The
United States shall guarantee to every State in this Union a Republican Form of
Government.").
29 Initiative & Referendum Institute,
Statewide Initiatives Since 1904-2000,
available
at
http://www.iandrinstitute.org/New%201RI%20Website%20Info/Drop%
20Down%20Boxes/Historical/Statewide%20Initiatives%201904-2000.pdf,
archived at
http://perma.cc/5B7K-8AQM (showing a list of all states and ballot initiatives that either
passed or failed since 1904).
30 Id.
31 See Cody Hoesly, Reforming Direct Democracy: Lessons from
Oregon, 93 CAL. L.
REV. 1191, 1196 (2005).
32 See Election law Program, supra note 2, at 4-3 to -4 (outlining requirements
for
ballot measure proponents including pre-ballot intent to propose the measure, official
approval, signature petition requirements, certifications, and voter education
information).
" See Dina E. Conlin, The Ballot Initiative in Massachusetts: The Fallacy of Direct
Democracy, 37 SUFFOLK U. L. REV. 1087, 1090 (2004) (noting the historical connection
between the American system of initiatives and the Swiss system that originated in the
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Switzerland proceeded to become the first country with a federal
ballot initiative process in 1891.34 Like the diverse demographics
of the United States, Switzerland has twenty-six cantons, four
national languages,35 four major political parties,3 and many
culturally distinct regions." This heterogeneity reflects a long
history of power struggles between the cantons and a unitary
federal power." American Populists observing the success of the
Swiss initiative process in localizing power back to individuals
in the cantons desired the same for the United States.39 But in
1891, the population of Switzerland was approximately three
million people, 40 compared to sixty-two million in the United

1860s).
34 See KRIS W. KOBACH, THE REFERENDUM: DIRECT DEMOCRACY IN SWITZERLAND

/

18-30 (Dartmouth Publ'g Co., Ltd. ed. 1993) (explaining the history of initiatives in
Switzerland); see also Collins, supra note 25, at 54 (attributing some part of the Populist
movement for an American initiative to citizens who were knowledgeable about the
Swiss initiative process).
3
Languages, SWISSINFO.CH (June 20, 2011), http://www.swissinfo.chleng/
languages/29177618, archived at http://perma.cc/FF8Y-PXNC. ("Switzerland has four
national languages: French, German, Italian and Romansch. English, though not an
official language, is often used to bridge the divides.").
6 PoliticalParties, SWISSINFO.CH (Feb. 3, 2011), availableat http://www.swissinfo.
chleng/political-parties/29288918, archived at http://perma.cc/ K5BM-GXE2 ("Four
parties predominate and have been represented in government for decades:" the center
right Radical Party, the centrist Christian Democrat Party, the center left Social
Democratic Party, and the right wing Swiss People's Party.). For more information on
political parties in Switzerland and their representation in Parliament, see SwitzerlandPolitical Parties, NSD EUROPEAN ELECTION DATABASE, available at http://www.nsd.
uib.no/european-election database/country/switzerland/parties.html (last visited June
29, 2015), archived at http://perma.cc/69JV-43YG.
" See Switzerland, CENTRAL INTELLIGENCE AGENCY, available at https://www.cia.
(last updated June 29, 2015),
gov/library/publications/the-world-factbook/geos/sz.html
archived at http://perma.cc/8BBR-6WL6 (providing comprehensive information on the
people and society of Switzerland); see also Regional Data, SwISS STATISTICS,
http:I/www.bfs.admin.chlbfs/portallen/index/regionen.html (last visited June 29, 2015),
archived at http://perma.cc/6F28-JYLU (presenting data on the regional differences in
Switzerland).
" See Nicholas Aroney, Formation, Representation and Amendment in Federal
Constitutions, 54 AM. J. COMP. L. 277, 321 (2006) (explaining Switzerland's confederate
model and the sense of revolution when a majority of cantons drafted a new Constitution
in violation of the rule of unanimity under the Federal Pact of 1815); see also
Bundesverfassung [BV] [Constitution] Apr. 18, 1999, art. 175 (Switz.) (requiring the
Federal Council to consist of seven members elected by both houses of the federal
legislature, and limited to one member from the same canton).
3 Collins, supra note 25, at 54 (attributing some part of the Populist movement for
an American initiative to citizens who were knowledgeable about the Swiss initiative
process).
40 Federal Statistical Office, Demographic Balance of the Permanent Resident
Population 1861-2013, Swiss Statistics, available at http: /www.bfs.admin.ch/bfsl
portal/en/index/themen/01/22/lexi.topic.1.html#resultstart, archived at http: //perma.cc
4QAX-39WL.
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States.4 1 Strikingly different administrative states may explain
the lack of a federal system in the United States, even though
American Populists at the time were inspired by the Swiss
system and intent on localizing power back to the people.
4. Resurgence of ballot initiatives in the 1960s and 1970s.
A national initiative revival began in the 1960s and 1970s. 4 2
Political activists during this time had learned that initiatives
could generate media attention and potentially spur national
dialogue, even if they lost. 4 3 As a result, more states adopted
ballot initiative procedures, including Wyoming in 1968, Illinois
in 1970, and Florida in 1972.44 Before the 1960s, the average
number of initiatives on state ballots nationwide each even year
was thirty-three, compared to forty-two from 1960 to 2000.45
Since 2000, the average during even years has reached sixtyfour. 4 6 In the past few decades, ballot initiatives have
significantly increased in use, and are now considered a
fundamental
right
in
some
states
that
offer
an
initiative process. 47

B.

Recent Concerns About the Benefits of Ballot Initiatives

Following the resurgence period, ballot initiatives have
brought to light several practical problems that call into
question their use as a vehicle for direct democracy. The United
41 United States Resident Populationby State, United States Censuses of Population
and Housing, available at http: //Iwd.dol.state.nj.us/abor/lpalcensus/1990/ poptrdl.htm
(last visited June 29, 2015), archived at http://perma.cc/A6N8-RLBV.
42 Initiative & Referendum Institute, supra note 25,
at 5-6.
4 See David B. Magleby, Let the Voters Decide? An Assessment of the Initiative and
Referendum Process, 66 U. COLO. L. REV. 13, 26-29 (1995) (explaining the resurgence of
initiative activity in the 1960s and 1970s through its ability to generate media coverage).
44 See State-by-State List of Initiative and Referendum Provisions, supra note 26.
4 See generally Initiative & Referendum Institute, Statewide Initiatives Since
1904-2000, supra note 29 (displaying a list of initiatives that made on it on the ballot
from 1904-2000, with the state of origin, and whether it passed or failed).
46 See
Analysis of the 2014 ballot measures, BALLOTPEDIA, available at
http:/Iballotpedia.org/Ballotpedia:Analysis-of the_2014_ballot measures, archived at
http://perma.cc/4LTD-8KEN (discussing important measures of 2014 and quantifying
initiatives nationwide).
47 See Kafker, supra note 13, at 246 ("[T]he initiative process is an important
prerogative of the people; they have no intention of giving up their right to voice and
impose their views and direct constitutional change."); Collins, supra note 25, at 54
("[Tihe initiative is very popular, and it is far more likely that more states will adopt it
than any will repeal it.").
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States experiences low voter turnout among eligible voters,
suggesting that direct democracy is underutilized.4 8 Initiatives
are presented at the bottom of the ballot, leading to a drop-off
problem when compared to votes for candidates. 49 Ballot
initiatives also suffer from other serious issues, such as the
competence of the electorate and information available to it, the
potential for initiatives to act tyrannically against minority
interests, and the vulnerability of initiatives to serve private
special interests. Along with these larger issues many other
derivative concerns have been discussed since the ballot
initiative's recent revival.50
1.

Complex ballot measures and an uninformed electorate.

Scholars still disagree over the electorate's competency to
deal with highly complex initiatives and conflicting streams of
information.5 1 Critics point out the difference between the
average voter and the average legislator, arguing that voters are
uninformed because of the complexity of ballot initiative issues
and the lack of information available to them. 52 If voters are
uninformed or unable to understand the implications of highly
complex issues, then engaging in a popular vote on certain
4
See Voter turnout data for United States, INTERNATIONAL INSTITUTE FOR
DEMOCRACY
AND
ELECTORAL
ASSISTANCE,
available
at
http://www.idea.

int/vt/countryview.cfm?id=231 (last updated Oct. 5, 2011), archived at http://
perma.cc/L2VD-28NG (showing that only 54.62% of the voting-age population voted in
the 2012 election, and only 38.46% in the 2010 midterm election).
4 Elise Hofer, The Case for Judicial Review of Direct Democracy, 4 J.L. 49, 58
(2014) ("Based on these facts [concerning the drop-off problem], it seems unlikely that
the small subgroup that actually does vote on these issues accurately reflects the
preferences of the full citizenry.").
* See Judith F. Daar, Direct Democracy and Bioethical Choices: Voting Life and
Death at the Ballot Box, 28 U. MICH. J.L. REFORM 799, 835, n. 172 (1995):
;(2) there is a lack of informative
(1) [Tjhe complexity of ballot measures ...
communication and a surplus of slanted political advertising . .. ; (3) the
process suffers from numerous procedural defects . . .; (4) direct democracy
discourages compromise . . . (5) ballot initiatives result in inefficiency . . .; (6)

and (7) voterdirect democracy diminishes legislative responsibility . . .;
generated statutes place a greater burden on the judiciary, who may be asked
to interpret such laws without the benefit of legislative history.
51 See id., at 835 n. 170 (citing Cynthia L. Fountaine, Note, Lousy LawmakingQuestioning the Desirabilityand Constitutionalityof Legislating by Initiative, 61 S. CAL.
L. REV. 733, 737 (1988) (arguing that "direct democracy is plagued by voter ignorance,
voter apathy, and procedural defects")).
52 Cynthia L. Fountaine, Note, Lousy Lawmaking: Questioning the Desirabilityand
Constitutionalityof Legislating by Initiative, 61 S. CAL. L. REV. 733, 739-42 (1988).
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issues will not result in any larger sum of democratic "value"
from the process.53 As a result, most states provide summaries of
proposed ballot measures for voters. 54 Local newspapers often
provide simplified explanations and recommendations as well.5 5
It is less clear legislators are any more familiar with the
complexities of a bill when they vote,5 6 and the reason many
initiatives reach the ballot may be because the issue is too
political or complex for the legislature.57 A paternalistic critique
of ballot initiatives is also dangerous when considering other
areas of law as well, such as the use of a jury system. The jury
system presupposes that citizens have the capacity to judge
issues of equally significant consequence and complexity because
of their familiarity with local issues.5 8 Nevertheless, if some

&

5 See Christopher H. Achen & Larry M. Bartels, Ignoranceand Bliss in Democratic
Politics: Party Competition with Uninformed Voters (Mar. 31, 2002), available at
http:I/www.princeton.edulcsdp/events/Accountability2002/achen.pdf, archived at http://
perma.cc/99JG-CDNM (unpublished article) (on file with Midwest Political Science
Association, Princeton University) (providing a literature review of scholarship on
whether voters know enough to contribute meaningfully to democratic government).
5
See generally Initiative & Referendum Institute, Comparison of Statewide
Initiative Processes,
available
at
http://www.iandrinstitute.org/New%201RI%
20Website%20Info/Drop%2ODown%20Boxes/Requirements/A%2Comparison%20ofo2OS
tatewide%201&R%20Processes.pdf (last visited May 29, 2015), archived at http://perma.
cc/G8KP-5DKF (displaying a chart of state ballot summary processes and provisions).
5
See id.
5 See Daar, supra note 50, at 838 ("[E]lected lawmakers are often not well-versed
in the details of much legislation, particularly when they must vote on large numbers of
bills in order to meet an impending deadline.").
5
See, e.g., Shaila Dewan, Higher Minimum Wage Passes in 4 States; Florida
Defeats Marijuana Measure, N.Y. TIMES (Nov.
5, 2014),
available at
http:I/www.nytimes.com/2014/11/05/us/politics/higher-minimum-wages-prove-popular-infla-marijuana-is-less-so.html, archived at http://perma.cc/Z5BT-Q75B ("Voters in four
states on Tuesday supported measures to raise their minimum wages, bringing the
number of states that have passed such laws to 29 and reflecting widespread
dissatisfaction with Congress's failure to increase the federal minimum wage of $7.25.");
see also Aaron C. Davis, D.C. challenges Congress to halt marijuana legalization in
nation's capital, WASH. POST (Jan. 13, 2015), available at http://www.washingtonpost.
com/local/dc-politics/dc-challenges-congress-to-halt-marijuana-legalization-in-nations-cap
ital/2015/01/13/e10134ba-9a71-11e4-bcfb-059ec7a93ddcstory.html,
archived at http:I
perma.cc/K7UG-FR8C (discussing the potential legal conflict between Congress and the
people since the election results certified legalizing marijuana a week before Congress
passed a bill with restrictions on any new laws).
5
Compare Graham C. Lilly, The Decline of the American Jury, 72 U. COLO. L. REV.
53 (2001) (arguing that the civil jury is becoming obsolete), with Daniel W. Shuman
Anthony Champagne, Removing the People from the Legal Process, 3 PSYCHOL. PUB.
POL'Y AND L. 242, 251-56 (1997) (defending juries from behavioral based arguments). See
generally David A. Hoffman, How Relevant is Jury Rationality?, 2003 U. ILL. L. REV. 507
(2003), for more on the debate between paternalism and the jury, and reviewing Cass R.
Sunstein, Punitive Damages:How JuriesDecide (2002).
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issues are too complex, subject matter regulations may be a
welcome response.
2. The tyranny of the simple majority.
Initiatives, and direct democracy more broadly, may
function tyrannically against minority rights. 59 Legislators have
to engage in compromises that keep minority interest groups in
mind, and may not share the same position as a simple majority
of their constituents when voting on any given issue.6 0 In
contrast, citizens who vote in anonymity to maximize their own
utility can avoid similar concerns when they vote. Voters are
more prone to making decisions without considering minority
single-subject
include
Ballot
initiatives
viewpoints. 61
requirements, 62 which justifiably prevent logrolling in the ballot
initiative process,6 3 but they are still imperiled by the problems
of aggregate voting in group decision-making scenarios such as
cycling and path dependency. 64 As a result, the outcome of a
ballot initiative election may not reflect the position that a
majority composed of minority voting blocs prefers, and a less
adopted via the simple
policy
may
be
preferable
majority system.6 5
5
See Daar, supra note 50, at 835 ("scholars worry that direct democracy fosters a
tyranny of the majority, diminishing the rights and liberties of the politically
powerless"); accord Julian N. Eule, Judicial Review of Direct Democracy, 99 YALE L.J.
1503, 1522-30 (1990) (discussing several of the Framers' skepticism of majoritarian
rule). See generally Hans A. Linde, When Initiative Lawmaking Is Not "Republican
Government" The Campaign Against Homosexuality, 72 OR. L. REV. 19 (1993)
(discussing the controversial Measure 9 in Oregon that attempted to change laws
applying to the homosexual minority).

6o

See DANIEL A. FARBER & PHILLIP P. FRICKEY, LAW AND PUBLIC CHOICE: A

CRITICAL INTRODUCTION 39 (The University of Chicago Press ed. 1991).
61 See Daar, supra note 50, at 841 ("Unlike legislators, who can be held accountable
for their decisions by their constituents, voters are not motivated to learn and consider
the variety of views held on a ballot subject.").
62 See Court v. Pool, 916 P.2d 528, 532 (Colo. 1996) (illustrating how states
commonly require a single subject be addressed in the ballot initiative).
63 See Election Law Program, supra note 2, at 4-12 to -13 (citing McFadden v.
Jordan, 196 P.2d 787, 797 (Cal. 1948) (en banc) (explaining why multi-subject initiatives
harm the electoral process by leading voters to accept the whole for one favorable aspect
of the initiative)).
64
See Daniel A. Farber, Democracy and Disgust: Reflections on Public Choice, 65
CHI. KENT L. REV. 161, 168 (1989); see also Frank H. Easterbrook, Ways of Criticizingthe
Court, 95 HARV. L. REV. 802, 815-16 (1982) (explaining how cycling can occur among any
group of voters on an issue with more than two preferences).
6 See Michael J. Gerhardt, The Limited Path Dependency of Precedent, 7 U. PA. J.
CONST. L. 903, 923-37 (2005), for more on aggregate voting issues, including the concern
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To some, the success of a ballot initiative may demonstrate
the strength of democracy in the United States. However, the
subject matter or viewpoint expressed in the initiative may
further majority interests at the expense of the minority. 66
Several of the first ballot initiatives concerned election reform,
taxes, and administrative issues. 67 Since the 1990s, ballot
initiatives have expanded to issues like civil rights, education,
and healthcare.6 8 The shift from administrative or public policy
issues to issues of "passion" is troubling to those concerned
about the health of American political society. 69 Regardless of
the change in subject matters over time, an initiative that lacks
an overtly hostile impression can still harm minorities. 70
Sponsors can hide perverse motives within the ballot initiative's
highly framed title and description7n and use the initiative
process to hold a vote that would implicitly harm minority
interests if implemented. 72 Subject matter regulations may be a
valuable device in circumstances when ballot initiatives harm

about arbitrary results in group voting due to path dependent outcomes, or how
decisions may lead to arbitrary outcomes based on the order when they occur rather than
the actual preferences of voters.
6
See Derrick A. Bell, Jr., The Referendum: Democracy's Barrierto Racial Equality,
54 WASH. L. REV. 1, 2 (1978) (arguing that reliance on referenda and initiatives "poses a
threat to individual rights" and "creates a crisis for the rights of racial and other discrete
minorities").
67 See generally Initiative & Referendum Institute, Statewide Initiatives Since
1904-2000, supra note 29 (displaying a list of initiatives that made on it on the ballot
from 1904-2000, with descriptions and summaries of their subject matter).
6
See, e.g., In re Title, 234 P.3d 642, 645 (Colo. 2010) (rejecting a challenge to a
health care ballot initiative's subject matter); In re Title, 44 P.3d 213, 215 (Colo. 2002)
(rejecting that two ballot initiatives concerning eliminating bilingual education had
multiple subjects, even though their titles were misleading); Anthony E. Varona, Taking
Initiatives: Reconciling Race, Religion, Media and Democracy in the Quest for Marriage
Equality, 19 COLUM. J. GENDER & L. 805, 867-77 (2010) (discussing the recent history of
ballot initiatives as a weapon against the LGBT civil rights movement).
69 See Linde, supra note 59, at 35 (discussing the concern for collective passions in
the initiative process).
70 See Linde, supra note 59, at 38-39 (providing two examples of initiatives that
harmed minority interests given their context: 1922 when the Oregon Ku Klux Klan
sponsored and passed a measure against private schools that impacted Catholics, and
1964 when California "property owners" expanded their right to sell or rent to whomever
they desired, serving a racially discriminatory function).
71 See generally Jennifer Merolla, S. Karthick Ramakrishnan, & Chris Haynes,
"Illegal,""Undocumented," or "Unauthorized'" Equivalency Frames, Issue Frames, and
Public Opinionon Immigration, 11 PERSP. ON POL. 789 (2013).
72 See generally Jeff Hastings & Damon Cann, Ballot Titles
and Voter Decision
Making on Ballot Questions, 46 ST. & LOC. GOv'T REV. 118, 118-27 (2014).
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minority interests and fail to represent the best preferences of
the majority.
3. Private special interests in initiative campaigns.
The ballot initiative, paired with loose campaign finance
regulations, is also susceptible to special interests. 7 3 Campaign

funds in initiative politics can help gather necessary signatures
and create discourse about issues in the media when otherwise
they would be ignored.7 4 Instead of lobbying a divided Congress,
some companies find it easier to pour millions of dollars into
ballot initiative campaigns.7 5 Alternatively, campaign funds can
be used to defeat issues when otherwise they would garner
substantial support. Private special interests can make the
campaign negative, radicalize the issue, or turn voter attention
away from the campaign's focus.

76

This criticism identifies

money for initiatives as the source generating public discussion
around important issues, rather than the ballot initiative
process itself.7 Since initiatives apply only to citizens in the
states they are petitioned in, the flow of money from out-of-state
special interests into initiative campaigns is troubling, and

7
See John Gildersleeve, Editing Direct Democracy: Does Limiting the Subject
Matter of Ballot Initiatives Offend the FirstAmendment?, 107 COLUM. L. REV. 1437, 1444
(2007) (identifying corporate interest group influence on initiative campaigns, and "the
irony that the price of waging modern initiative campaigns leaves them open only to
wealthy corporations and special interest groups, the very targets of Populist and
Progressive agitation"); see also Daar, supra note 50, at 835 ("empirical studies of
initiatives arguably show that spending patterns on ballot initiatives correspond to the
success of the bigger spender, raising questions about the impact that special interest
groups continue to have on the political process").
1
See Daar, supra note 50, at 849, 850 n. 236, 851 (comparing the 1950s campaign
strategy of newspaper, pamphlet, and broadcast to the 1990s where seventy-six percent
of all spending goes to broadcast advertising).
7
See Reid Wilson & Niraj Chokshi, Ballot initiatives become pricey playgrounds of
parties and corporations, WASH.
POST
(Aug.
27,
2014),
available at
http://www.washingtonpost.com/blogs/govbeat/wp/2014/08/27/ballot-initiatives-becomepricey-playgrounds-for-corporations-and-political-parties,
archived at http://perma.cc/
6332-9YTC (discussing how "[o]il and gas companies in Alaska spent more than $170 for
every vote they won," while in Oregon and Colorado, measures requiring labeling of
genetically modified foods led Pepsico, Nestle, Coca-Cola, General Mills, Monsanto and
others to "contribute[] to the $22 million to defeat the measure").
76 See Daar, supra note 50, at 850-52 (discussing how advertising, radicalizing the
issue, or appealing to outside powerful influences can turn a positively approved issue in
early polls, to a divisive one).
7
See Daar, supra note 50, at 851-52 (giving an example of when opponents of
euthanasia outspent supporters by more than double and likely contributed to lure
voters to vote against the proposition).
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seems counter to the purpose of initiatives as a tool for localized
free speech.78 California's Proposition 8 ban on same-sex
marriage is one example where proponents received at least
thirty-nine percent of their $3.3 million in support from outside
California, and opponents received fifty-two percent of $5.7
million from outside the state. 79
A historical account of ballot initiatives demonstrates its
origins in United States politics and modern concerns about its
use. These concerns suggest ballot initiatives may not serve a
net positive social function. The courts consider the history of
ballot initiatives, its prevalence in modern society, and the
actual value that initiatives provide when they determine the
appropriate level of free speech rights to grant.
II.

THE CIRCUIT SPLIT ON SUBJECT MATTER RESTRICTED
BALLOT INITIATIVES

The Supreme Court first discussed restrictions on ballot
initiatives in the context of a state regulation making the
petitioning process more difficult.8 0 The First Amendment was
implicated when the regulation attempted to restrict citizens'
"ability to make [a] matter the focus of statewide discussion" by
prohibiting the use of paid petition circulators. 81 In this regard,
the use of petitions in the initiative process involved core
political speech. 82 But the Court did not hold that the ballot
initiative is speech. 83 In Meyer v. Grant,84 strict scrutiny was
appropriate not because the case turned on whether ballot
initiatives are speech, but because the ballot initiative
restrictions
case
involved
direct
regulation
in
that
on petitioning.8 5

See supra Part I.A.2.
See Dan Morain, Propositionfunds flow from out of state, L.A. TIMES (Aug. 1,
2008),
available at http://articles.latimes.com/2008/aug/01/locallme-gaymarriagel,
archived at http://perma.ccl4S7Q-5N6D.
8 Meyer v. Grant, 486 U.S. 414, 423 (1988).
81 Id.
78
7

52 See Buckley v. Am. Con. L. Found., Inc., 525 U.S. 182, 187 (1999) (overturning
various registration requirements for petition circulators); Meyer, 486 U.S. at 416
(overturning state's prohibition on using paid petition circulators).
8 Meyer, 486 U.S. at 416.

M 486 U.S. 414 (1988).
8 Wirzburger v. Galvin, 412 F.3d 271, 277 (1st Cir. 2005) ("Strict scrutiny applied
in these cases precisely because they involved direct regulation of the petition process
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This brings into question whether a subject matter
restriction on content applicable to the ballot initiative process
might also implicate the First Amendment or whether it is
distinguishable. While procedural regulations like petitioning
affect advocacy directly, subject matter regulations affect
incidental speech-or the speech elements that are eliminated
as a consequence of a non-speech focused regulation. A circuit
split has developed around whether subject matter regulations
of the initiative process, as distinguished from regulations on
direct speech that are supplemental to ballot initiatives,
implicate the First Amendment.
A.

D.C. Circuit: Subject Matter Regulations Redistribute
Speech

In 2002, the D.C. Circuit heard Marijuana Policy Project v.
United States,86 a case challenging the constitutionality of a
subject matter regulation against initiatives reducing penalties
for marijuana possession, use, or distribution.8 7 The court
distinguished procedural regulations restricting traditional
notions of speech, defined as legislative advocacy, from subject
matter regulations restricting legislative authority and
incidental speech.8 8 Subject matter regulations may eliminate
the ability to bring an issue to public debate, limiting legislative
authority and the incidental speech as a consequence, but they
do not change the ability for citizens to engage in other First
Amendment protected activities towards similar political ends.89
Such subject matter restrictions on the ballot initiative process
redistribute opportunities for speech from direct democracy to
the legislative process, and in theory no speech is hindered. 90
itself.") (emphasis in original); cf. Meyer, 486 U.S. at 420 ("[T]his case involves a
limitation on political expression subject to exacting scrutiny.").
304 F.3d 82 (D.C. Cir. 2002).
a See generally Marijuana Policy Project v. United States, 304 F.3d 82 (D.C. Cir.
2002).
8 Id. at 86 ("In none of these cases [Meyer and Buckley], however, did anyone
question whether the ballot initiative at issue addressed a proper subject. The cases thus
cast no light on the issue before us-whether a legislature can withdraw a subject from
the initiative process altogether.").
8 Id. ("[W]hatever the issue and wherever the debate occurs, whether over reducing
marijuana penalties (in Congress) or increasing penalties (in either Congress or the
District), both sides may fully participate.").
90
See id. at 85-86 ("[Tjhe Barr Amendment silences no one; it merely shifts the
focus of debate between medical marijuana supporters and their opponents from the
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The court's treatment of subject matter regulations stems
from the lack of precedent implicating speech, and the
distinction between legislative authority and legislative
advocacy.91 The court compared state limits on the legislative
authority of the people to Congress's limits on the legislative
authority of the states. 92 The theoretical divide between subject
matter and legislative authority versus procedure and
legislative advocacy allowed the D.C. Circuit to deny the
relevancy of Supreme Court precedent. Petition procedures do
involve core political speech, 93 but as a limit on legislative
advocacy they fundamentally differ from a subject matter
restriction on legislative authority. This effectively eliminates
any subsequent First Amendment analysis.
B.

First Circuit: Subject Matter Regulations Limit Expressive
Conduct

Three years later, in Wirzburger v. Galvin,94 the First
Circuit also acknowledged the difference between procedural
and subject matter regulations.9 5 The state's ballot initiative
process was a procedure for creating law but contained
communicative value for citizens. 96 Procedural regulations were
"a direct restriction on the communicative aspect of the political
process," by regulating how citizens can communicate their
political views. 97 In contrast, subject matter regulations were
aimed at preventing certain legislation independent of the

D.C. legislative process-the D.C. Council or ballot initiative-to Congress.").
91 Marijuana Policy Project, 304 F.3d at 85 ("[Plaintiff| cites no case, nor are we
aware of one, establishing that limits on legislative authority-as opposed to limits on
legislative advocacy-violate the First Amendment.").
52 Id. (proclaiming that if Congressional limits on legislative
authority of the states
do not bring up a First Amendment concern, then neither can state limits on citizens
legislative authority).
9
Meyer, 486 U.S. at 416 (addressing the constitutionality of state law provisions
regulating initiative procedures for paid circulators).
94 412 F.3d 271 (1st Cir. 2005).
9
See id. at 277 ("The communicative power of an initiative stems precisely from
the fact that it is not just speech; it is a process that can lead to the creation of new laws
or constitutional amendments.").
96 Id. at 275 ("[A] state initiative procedure, although it may involve speech, is also
a procedure for generating law, and is thus a process that the state has an interest in
regulating, apart from any regulation of the speech involved in the initiative process.").
9 Id. at 277 ("Strict scrutiny applied ...
precisely because they involved direct
regulation of the petition process itself.") (emphasis in original).
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ability for citizens to exercise free speech on the issue.9 8 The
First Circuit, however, gave some weight to the idea that ballot
initiatives have communicative value that implicates the First
Amendment in either case.99
As a result, the court held that a state constitutional
provision prohibiting ballot initiatives on a particular subject
matter constituted a restriction on incidental speech. Incidental
speech related to the communication of ideas is subject to the
highly deferential O'Brien analysis. 100 The O'Brien analysis
allows for the state to regulate speech-elements with a subject
matter regulation when four requirements are met: (1) the
regulation falls "within the constitutional power of the
Government"; (2) it "furthers" an important government
interest; (3) the government interest is unrelated to suppressing
free speech; and (4) the restriction on First Amendment
freedoms is not more than necessary to further the
government interest.10 1
The First Circuit explicitly rejected the D.C. Circuit's view
that subject matter regulations of ballot initiatives implicate no
First Amendment freedom of speech. 102 Although procedural and
subject matter regulations are two distinct means for
government to regulate ballot initiatives, 103 the First Circuit
placed an inherent communicative value on the ballot initiative
as a vehicle for expressive conduct that implicates the First
Amendment in either instance. 104 But the court seemed
" Id. at 275 ("Unlike regulations that are 'aimed at communicative impact,'
regulations that aim at preventing some harm independent of speech-in this case, the
use of the initiative process for the passage of certain types of laws believed to be
unsuited to that process-are not presumed unconstitutional, and are not subjected to
strict scrutiny." (quoting LAURENCE TRIBE, AMERICAN CONSTITUTIONAL LAW

§ 12-2,

at

790 (2d ed. 1988))).
9 Wirzburger, 412 F.3d at 275; see United States v. O'Brien, 391 U.S. 367, 382
(1968) (rejecting a draft card burner's claim that statutes prohibiting the destruction of
draft cards violated First Amendment rights, reasoning that the law punished him for
the "noncommunicative impact of his conduct," even with the symbolic communication
associated with it).
100

10'

Id. at 278-79.

Id. at 279 (quoting O'Brien, 391 U.S. at 377).
Id. at 278 ("We cannot agree with the D.C. Circuit's finding that subject-matter
exclusions from the initiative process 'restrict[ ] no speech,' nor with its conclusion that
this type of selective carve-out 'implicates no First Amendment concerns."') (quoting
Marijuana Policy Project v. United States, 304 F.3d 82, 83, 85 (D.C. Cir. 2002)).
103 See Election Law Program, supra note 2, at 4-9 to -13 (describing the procedural
and substantive limitations to ballot initiatives).
Wirzburger, 412 F.3d at 276 ("A state initiative process provides a uniquely
104
102
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uninterested in the subject matter issue by applying the O'Brien
standard in the first place. Since the court found an incidental
effect on speech, it implicitly agreed or was uninterested in
answering whether ballot initiatives are themselves speech. 105
The D.C. Circuit reasoned that subject matter regulations still
allowed citizens to exercise speech through different political
channels. 106 But Wirzburger stands for the proposition that
although citizens "remain free to employ other means to
disseminate their ideas [it] does not take their [preferred means
of] speech through [the initiative process] outside the bounds of
First Amendment protection."1 07 Courts seem to agree that
subject matter regulations are not aimed at regulating speech.
Ballot initiatives are not speech itself, but the First Circuit fails
to see how the Supreme Court precedent against procedural
regulations of the ballot initiative process does not inform their
decision. This is primarily because ballot initiatives involve
expressive conduct containing communicative value.108
The ballot initiative, as a tool of direct democracy, is
portrayed as having some speech value regardless of the
distinction
between
procedural
and
subject
matter
regulations. 109 Since the court classifies ballot initiatives not as
speech itself but as fostering incidental speech, it applies the

provocative and effective method of spurring public debate on an issue of importance to
the proponents of the proposed initiative. The Supreme Court has made clear that the
process involved in proposing legislation by means of initiative involves core political
speech.") (citing Buckley v. Am. Con. L. Found., Inc., 525 U.S. 182 (1999) (overturning
registration requirements for petition circulators); Meyer v. Grant, 486 U.S. 414 (1988)
(overturning the state prohibition on using paid petition circulators)).
105 Id. at 275 ("[Tlhe challenged exclusions constitute regulations 'aimed at noncommunicative impact, but nonetheless having adverse effects on communicative
opportunity."') (quoting LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW

§ 12-2,

790

(2d ed. 1988)).
1o
MarijuanaPolicy Project, 304 F.3d at 85-86 ("[Tjhe Barr Amendment silences no
one; it merely shifts the focus of debate between medical marijuana supporters and their
opponents from the D.C. legislative process-the D.C. Council or ballot initiative-to
Congress.").
107 Wirzburger, 412 F.3d at 276 (quoting Meyer, 486 U.S. at 424).
1o" Id. at 279 ("While we agree with the D.C. Circuit that this type of regulation of a
state initiative process is not aimed at regulating speech, we cannot see how, given the
Supreme Court's analysis in Meyer, subject-matter exclusions from a state initiative
process 'restrict[ ] no speech."') (quoting MarijuanaPolicy Project, 304 F.3d at 85 (D.C.
Cir. 2002)).
109 Id. at 277 ("The communicative power of an initiative stems precisely from the
fact that it is not just speech; it is a process that can lead to the creation of new laws or
constitutional amendments.").
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O'Brien standard.11 0 But by doing so, the court is uninformative
on whether subject matter regulations involve speech."' The
subject matter regulation in the First Circuit case was
ultimately found to be constitutional after the O'Brien
analysis. 112 This raises larger issues about whether any
regulations of ballot initiatives that are not speech, but have
incidental impacts on speech, can ever be found unconstitutional
under the First Circuit's use of the O'Brien standard.
C.

Tenth Circuit: Problems with the Expressive Conduct
Argument

'

The Tenth Circuit, in Initiative & Referendum Inst. v.
Walker,113 held that a constitutional provision imposing a
supermajority requirement for passing initiatives on a certain
subject matter did not implicate the First Amendment. 114 The
plaintiff challenged the subject matter regulations as burdens on
core political speech and burdens on expressive conduct. 1
The First Amendment protects the political speech
connected to the initiative process, but it does not necessarily
follow that the First Amendment is implicated by the subject
matter regulations placed on initiatives before a right to vote is
even granted.11 6 The Tenth Circuit cited both the D.C. Circuit
and the Eighth Circuit to maintain the distinction between
procedural content-neutral restrictions and content-based
subject matter restrictions.11 7 The regulations at issue in Meyer
are seen as a procedural regulation affecting the ability for

110 Id.
at 278-79 ("Thus, because 'the State's regulation is not related to
expression, . . . the less stringent standard [the Supreme Court] announced in United
States v. O'Brien for regulations of non-communicative conduct controls."') (quoting
Texas v. Johnson, 491 U.S. 397, 403 (1989)).
n Wirzburger, 412 F.3d at 278-79.
n Id. at 279.
na 450 F.3d 1082 (10th Cir. 2006).
114
Initiative & Referendum Inst. v. Walker, 450 F.3d 1082, 1105 (10th Cir. 2006).
1" Id. at 1099.
116 Id. ("[T]he right to free speech ...
[is] not implicated by the state's creation of an
initiative procedure, but only by the state's attempts to regulate speech associated with
[the] initiative procedure . . . .") (emphasis in original) (quoting Save Palisade Fruitlands
v. Todd, 279 F.3d 1204, 1211 (10th Cir. 2002)).
n1 Id. at 1099-1100 ("The distinction is between laws that regulate or restrict the
communicative conduct of persons advocating a position in a referendum, which warrant
strict scrutiny, and laws that determine the process by which legislation is enacted,
which do not.").
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citizens to communicate their ideas, whereas a subject matter
regulation does not change the impact of citizens' legislative
advocacy.1 18 If Meyer is understood as implicating the First
Amendment whenever any procedural and subject matter
regulation reduces the "total quantum" of political speech on an
issue, 119 then it follows that "every structural feature of
government that makes some political outcomes less likely than
others-and thereby discourages some speakers from engaging
in protected speech-violates the First Amendment." 120 The
Tenth Circuit illustrated a practical concern. Making it
unconstitutional to amend a state constitution with a subject
matter regulation would create the same First Amendment
violation against the opposition interest group by reducing the
total quantum of speech available to opponents. 12 1
Turning directly to the First Circuit's decision in
Wirzburger, the Tenth Circuit attempted to distinguish between
the two cases. In Wirzburger, the subject matter restriction
banned expressive conduct based on the initiative petition itself,
which contained speech elements. 122 The case involved a
complete subject matter ban whereas a supermajority
requirement has less of a chilling effect on speech. 123 But the
Tenth Circuit rejected its own chilling effect distinction and
criticized the First Circuit's application of the O'Brien

us See Walker, 450 F.3d at 1100; see also Dobrovolny v. Moore, 126 F.3d 1111, 1113
(8th Cir. 1997) ("[T]he difficulty of the [initiative] process alone is insufficient to
implicate the First Amendment, as long as the communication of ideas associated with
the circulation of petitions is not affected."); see generally Meyer v. Grant, 486 U.S. 414
(1988).
11
Meyer, 486 U.S. at 423.
120
Walker, 450 F.3d at 1100 (illustrating that many states impose different voting
requirements on certain subject matters outside of the initiative process on purpose to
dissuade from legislative change).
121
C/. id. at 1101:
[Tihe Plaintiffs' theory would have the ironic effect of rendering the relief they
seek in this litigation unconstitutional under the First Amendment: if it is
unconstitutional to amend the Utah constitution to require a supermajority to
approve a wildlife initiative, those who favor such an amendment would be less
likely to engage in advocacy in its favor.
See id. at

1101-02 ("According to the First Circuit, the Massachusetts
Constitution banned 'expressive conduct'-the act of bringing an initiative petition-that
involved both speech (one-on-one communications) and nonspeech (lawmaking)
elements.") (citing Wirburger, 412 F.3d at 278-79).
123 Id. at 1102 (concluding that the distinction
is only one of degree, not of kind).
122
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standard. 124 The Tenth Circuit was concerned that protecting
the impact of speech in theory, by scrutinizing subject matter
regulations that do not directly implicate speech, effectively
gives preferential treatment to some legislative authority over
others. 125 Moreover, protecting legislative authority to vote on
certain subject matter "is fundamentally at odds with the idea of
constitutional limitations on the democratic process." 126 The
Tenth Circuit was skeptical of the O'Brien standard and placed
the role of determining which constitutional limits on legislative
authority serve "important governmental interests" on the
legislature. 127
The dissent accepted the First Circuit's position that ballot
initiatives inevitably involve incidental speech elements that
call for the O'Brien analysis. 128 In his dissent, Judge Lucero
equated subject matter restrictions that make it more difficult to
change the law with partisan gerrymandering that warrants
some scrutiny.1 29 The majority argued that it would be
impractical and difficult for the court to apply the O'Brien test,
but the dissent rigorously denied this, claiming it is not only
possible, but also a part of the role of a judge to make these
tough decisions. 130
If the First Amendment were implicated, it does not follow
that the O'Brien test would be impractical or inadministrable.
124
Walker, 450 F.3d at 1102 ("[The O'Brien standard] does not apply to structural
principles of government making some outcomes difficult or impossible to achieve.").
125
Id. ("[T]he problem with protecting the impact on speech, instead of simply
protecting speech, is that no one has a right under the First Amendment to be taken
seriously.") (emphasis in original).
126
Id. (recognizing that all regulations make certain types of advocacy less
likely,
but rejecting that this opens the door to a First Amendment challenge).
127
Id. at 1103 (quoting Wirzburger v. Galvin, 412 F.3d 271, 279 (1st Cir.
2005))
("Under our form of government, the people and their representatives, and not judges,
assume the task of determining which subjects should be insulated from democratic
change.").
128
Walker, 450 F.3d at 1112 (Lucero, J., dissenting) ("In my judgment, a better
approach would be to follow the First Circuit's decision in Wirzburger v. Galvin.
Wirzburger stands for the proposition that laws that bias electoral results also may
unconstitutionally chill election-related speech.") (internal citation omitted).
129 Id. at 1111 (Lucero, J., dissenting) ("What a majority of the voters in Utah have
done in this case and what a legislature engaged in partisan gerrymandering does is
identical.").
130 Id. at 1114 (Lucero, J., dissenting) ("The majority opinion suggests that there is
something extraordinary about a court deciding whether an interest in this context is
important or substantial. This ignores the fact that courts routinely make more difficult
judgments in most election law cases.").
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More likely it is uninformative on the issue of subject matter
regulated ballot initiatives. 13 1 The majority could present a
stronger case that there are no realistic circumstances in which
a subject matter regulation would pass this test because the
regulation at issue is unrelated to speech. The dissent in Walker
identifies two government interests that can justify a subject
matter regulation: insulating the government from complex
issues, and protecting minority rights.1 32 To sustain a regulation
and insulate the government from complex issues the court
would need to declare an issue too complex for voters. This is an
unlikely outcome given the purpose and history of ballot
initiatives and considering modern concerns over the complexity
of ballot initiative issues today.133 Implicating the First
Amendment would favor one group's speech over another's
without regard for future positions of each interest group, and
would be detrimental to minority rights in either case. 134 Both
potential circumstances leave unsettled the concern that the
O'Brien test will never result in a case actually being
found unconstitutional.
III. SUBJECT MATTER REGULATIONS OF INITIATIVES Do NOT
IMPLICATE THE FIRST AMENDMENT FREEDOM OF SPEECH

The D.C. Circuit and Tenth Circuit distinguish subject
matter regulations from a First Amendment analysis and
provide compelling arguments. This Comment builds on the
existing framework of these circuits, rejects the expressive
conduct arguments of the First Circuit, and questions the

Id. at 1103 ("That appears to involve an assessment of the virtues and vices
of the
particular initiatives that are affected by the limitation .. . . We can imagine few tasks
less appropriate to federal courts than deciding which state constitutional limitations
serve 'important governmental interests' and which do not.").
132 Walker, 450 F.3d at 1113 (Lucero, J., dissenting):
131

As is made clear in O'Brien and in Wirzburger, a state cannot justify an
election regulation on the basis that it reflects an intent to help or punish a
particular group. Rather, the reasons must be structural-that certain issues
are, perhaps because of their complexity, not suitable for the initiative process,
or that protecting minority interests, in some cases, requires a broader
consensus than that of a simple majority.
13

See supra Part I.C.

134 See Walker, 450 F.3d at 1114 (Lucero, J., dissenting) (arguing it is inappropriate
to impose content-based requirements without implicating the First Amendment since,
in part, they discriminate against minority views).
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Loss of Expressive Conduct Does Not Implicate the First
Amendment Without a First Amendment Right to Ballot
Initiatives

The First Circuit maintains the position that ballot
initiatives involve incidental speech with communicative power,
and as such, subject matter regulations of ballot initiatives limit
expressive conduct. 1 35 But many, if not most, laws have an
incidental effect that may decrease the total quantum of free
speech, and are upheld when challenged. 136 An initiative can be
invalidated if the proposal is outside the recognized subject
matters of the state,1 37 and courts deny ballot access to
initiatives designed to allow voters to express themselves. 138
Ballot initiatives might generate public discussion that adds
positive value to society, but the federal government has no
First Amendment obligation to provide for ballot initiative
procedures. 139 Basing the decision on a loss of expressive conduct
cannot account for the fact that there is no First Amendment
right to ballot initiatives in states that do not already have the
process.140 If ballot initiatives are not themselves a First

131
See Wirzburger v. Galvin, 412 F.3d 271, 277 (1st Cir. 2005) ("The communicative
power of an initiative stems precisely from the fact that it is not just speech; it is a
process that can lead to the creation of new laws or constitutional amendments.").
136 See, e.g., Turner Broad. Sys., Inc. v. Fed. Commc'ns Comm'n, 520 U.S.
180, 185
(1997) (finding that a provision requiring cable companies to devote a portion of channels
to local stations had an incidental effect on free speech but was still in furtherance of an
important governmental interest that did not violate the First Amendment); Clark v.
Cmty. for Creative Non-Violence, 468 U.S. 288, 289 (1984) (finding a National Park
Service regulation used to prohibit demonstrations against homelessness in parks was
not a violation of the First Amendment even though it incidentally limited free speech
and expression); United States v. O'Brien, 391 U.S. 367, 382 (1968) (upholding a statute
making it a crime to burn draft cards, because even though it limited incidental speech,

the statute served "the Government's substantial interest in assuring the continuing

availability of issued Selective Service certificates").
137 See Am. Fed'n of Labor-Cong. of Indus. Orgs. v. Eu, 686 P.2d 609, 616 (Cal. 1984)
("[A] court can remove a proposal from a state election ballot on the ground that it does
not conform to article V.").
18
Id. at 613. (holding that initiatives are means to enact legislation, not resolutions
for future laws).
1as See generally Pac. States Tel. & Tel. Co. v. Oregon, 223 U.S. 118 (1912)
(discussing the initiative process as neither mandated or prohibited by the U.S.
Constitution).
140
See id. at 133-51 (1912) (noting that the issue whether ballot initiatives violate
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Amendment right, then the subject matter restriction is not a
concern and only the potential inequality of the subject matter
or viewpoint gives rise to a problem.
Subject matter regulations do not implicate the First
Amendment because ballots are not places for expressive
conduct to occur beyond a private process of voting, and they are
simply vehicles for a political act. 141 Ballot initiatives are not
traditionally considered public forums for legislative advocacy
and the expression of ideas, but are a form of legislative
authority. 142 Neither side of the circuit split disputes that ballot
initiatives foster expressive conduct and support public
debate. 143 But elections and campaigns can still occur with
speech itself unfettered when subject matter regulations are in
place; 144 the focus turns from privately-funded issue politics to
holding elected political figures accountable for their failure to
enact laws on those same issues.
B.

There are Few Circumstances When Regulations of Ballot
Initiatives Will Violate the First Amendment

Four scenarios highlight how difficult it is, if not
exceptional, that subject matter regulations of ballot initiatives
would violate the First Amendment because the ballot initiative
itself concerns the First Amendment, rather than some other
reason. First, a rule that requires a percentage of signatures in
the course of a month in order to get on the ballot, for example,
does not raise a First Amendment issue without a First
Amendment right to ballot initiatives to begin with.1 45 This
the Constitution's Guarantee Clause are non-justiciable political questions).
141 Timmons v. Twin Cities Area New Party, 520 U.S. 351, 352 (1997) ("[B]allots
are
designed primarily to elect candidates, not to serve as forums for political expression.").
142
Compare Biddulph v. Mortham, 89 F.3d 1491, 1497 (11th Cir. 1996) ("After all, in
the initiative process people do not seek to make wishes known to government
representatives but instead to enact change by bypassing their representatives
altogether."), and PG Publ'g Co. v. Aichele, 705 F.3d 91, 113 (3d Cir. 2013) ("[A] polling
place is a nonpublic forum."), with Beacon Journal Publ'g Co., Inc. v. Blackwell, 389 F.3d
683, 685 (6th Cir. 2004) (arguing that the polling place was a public forum to justify
freedom of press at the polling place).
143 See supra Part II.C.
144 Cf. Burdick v. Takushi, 504 U.S. 428, 441-42 (1992)
(permitting restrictions on
write-in voting when constitutionally sufficient ballot access was still available to all
voting eligible citizens).
141 See Kendall v. Balcerzak, 650 F.3d 515, 523 (4th Cir.
2011) (finding no precedent
to prove that "signing a petition to initiate legislation is entitled to the same protection
as exercising the right to vote"); see also Biddulph v. Mortham, 89 F.3d 1491, 1497 (11th
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scenario
presents
a
non-discriminatory
content-neutral
limitation that is not a concern. 14 6 Many states impose
numerical
requirements, 14 7
geographic
distribution
48
requirements,1
and requirements for who may provide
signatures during the election process,1 49 which rarely leads to a
First Amendment issue. Instead, proponents are more likely to
utilize
the
equal
protection
guarantees
of
the
Fourteenth Amendment. 150
Second, as in Meyer, the court may address a rule about
circulation requirements for petitioning signatures. This raises a
First Amendment issue, not because of any First Amendment
right to ballot initiatives but because the act of petitioning for
signatures involves speech.15 1 Placing limits on the petition
circulation process specifically raises First Amendment concerns
about the ability to communicate ideas that are independent of

Cir. 1996) (presenting similar reasoning and noting that "state initiative processes do
not involve the sort of petitioning that is guaranteed by the Petition Clause [of the First
Amendment]").
14
See Mo. Roundtable for Life v. Carnahan, 676 F.3d 665, 676 (8th Cir. 2012)
("Roundtable has in fact not shown any restriction on its ability to circulate petitions or
otherwise engage in political speech."); accord Biddulph, 89 F.3d at 1500 (finding that
the state provisions in that case did not limit core political speech); Taxpayers United for
Assessment Cuts v. Austin, 994 F.2d 291, 296-97 (6th Cir. 1993) (finding that nondiscriminatory content neutral limits do not prevent advocacy and do not violate the
First Amendment); see also Kendall, 650 F.3d at 523 (employing the same analytical
framework as the Sixth Circuit).
147 See Wyo. Nat'l Abortion Rights Action League v. Karpan, 881 P.2d 281, 291-93
(Wyo. 1994) (demonstrating a common pre-election challenge to whether initiative
sponsors met the required number of signatures to appear on the ballot).
148 See Am. Civil Liberties Union of Nev. v. Lomax, 471 F.3d 1010, 1018-21 (9th Cir.
2006) (holding that the geographical distribution was unconstitutional for giving
sparsely populated counties the same political power as heavily populated ones, thus
diluting their power).
149 See Hoyle v. Priest, 59 F. Supp. 2d 827, 837 (W.D. Ark. 1999) (holding that a
newly registered voter could be denied the ability to sign an initiative petition until the
registrar acknowledged receipt of the form, thus making it invalid to register to vote at
the same time as signing a petition); see also Schaaf v. Beattie, 72 Cal. Rptr. 79, 84 (Cal.
Ct. App. 1968) (holding that a voter's remedy when denied the ability to sign in support
of an initiative is to register to vote and reaffirm an acceptable address).
150 See Idaho Coal. United for Bears v. Cenarrusa, 342 F.3d 1073, 1077 n. 7 (9th Cir.
2003) (explaining how the state "subjects itself to the requirements of the Equal
Protection Clause" when it provides a right to ballot initiatives or a particular form of
voting); cf. Moore v. Ogilvie, 394 U.S. 814, 818 (1969) ("All procedures used by a State as
an integral part of the election process must pass muster against the charges of
discrimination or of abridgement of the right to vote.").
"s Meyer v. Grant, 486 U.S. 414, 416 (1988) (overturning the state's prohibition on
using paid petition circulators).
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the ballot initiative. 152 Limits on the subject matter itself do not
disturb the ability to communicate ideas.
Third, a rule that allows certain subject matter regulated
ballot initiatives only if supported by a certain class of people,
such as fifty percent of Democrats in the state, would violate the
First Amendment because it explicitly discriminates on the
basis of viewpoint, not because of the subject matter. 153 In cases
like MarijuanaPolicy Project, the subject matter regulation was
not an unconstitutional viewpoint restriction because no side
was actually silenced in any substantive way.1 54 The problem
occurs when some parties are unable to participate in the
debate, not when subject matter is regulated.
Finally, a law that allows ballot initiatives only to
determine gun rights, abortions, or public welfare laws, for
example, would be a subject matter restriction that focuses
entirely on issues rather than the class of people needed to
support it. The subject matter regulation may be motivated by
fear of one viewpoint's success, in which case the court would
invalidate it for viewpoint discrimination rather than the
subject matter regulation's inherent First Amendment
implications. Alternatively, the subject matter regulation may
concern certain viewpoints without directly regulating speech
that questionably involves the First Amendment. 15 5 The court
generally upholds laws where the issue is closely linked to a
specific and divisive viewpoint but not the direct purpose of the
regulation, unless it can find them unconstitutional for reasons
outside the First Amendment.1 56
Buckley v. Am. Con. L. Found., Inc., 525 U.S. 182, 192-94 (1999) (ruling that
requiring petition circulators be registered voters, residents of the state, and hold
identification badges, was unconstitutional because these regulations would limit the
pool of potential circulators and silence those voices from expressing their message).
151 See Members of City Council v. Taxpayers for Vincent, 466 U.S. 789, 804 (1984)
("[T]he First Amendment forbids the government to regulate speech in ways that favor
some viewpoints or ideas at the expense of others.").
15
See Marijuana Pol'y Project v. United States, 304 F.3d 82, 85-86 (D.C. Cir. 2002).
155 See Members of City Council, 466 U.S. at 804.
156 Compare Marijuana Policy Project, 304 F.3d at 85-86 (upholding the subject
matter regulation because it equally shifts the debate to Congress for both sides of the
marijuana policy issue), and Wirzburger 412 F.3d at 277 (finding that the subject matter
regulation involved incidental speech but still did not violate the First Amendment), and
Walker, 450 F.3d at 1102 (recognizing that all regulations make certain types of
advocacy less likely, but rejecting that this opens the door to a First Amendment
challenge), with Schuette v. Coal. to Defend Affirmative Action, 134 S. Ct. 1623, 1636-38
(2014) (finding that an initiative to Michigan's constitution prohibiting state universities
152
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The First Circuit's position that subject matter regulations
of ballot initiatives do implicate the First Amendment does not
explain if the regulation will ever be ruled unconstitutional
under the First Amendment. The four scenarios presented either
do not implicate the First Amendment in the first instance or do
so because of reasons outside the scope of the ballot initiative
itself. Subject matter restrictions that limit more than the scope
of legislative authority would have to be connected to some
independent restriction on speech under the reasoning in Meyer
in order to implicate the First Amendment. 15 7 Precisely because
the ability to express oneself is unaffected by the presence of
ballot initiatives in the state, and affected only when viewpoint
is targeted independent of a ballot initiative's subject matter,
there is no First Amendment concern.
If subject matter regulations of ballot initiatives implicated
the First Amendment, then any regulation passed by a
legislature that fosters expressive conduct by individuals would
be subject to First Amendment scrutiny.158 But taking away the
ballot initiative on certain subject matters does not mean that
citizens cannot exercise freedom of speech on those issues.15 9 An
interest group that invests equivalent campaign funds and
human capital into issues with subject matter regulations can
still shape political debate and bring an issue to the forefront of
the political agenda along traditional legislative avenues.1 6 0 The
ability to engage in incidental speech, evident in the agendasetting function of an issue election, is unaffected by the
presence of subject matter regulations of ballot initiatives that

from considering race as part of its admissions process did not violate the Constitution's
Equal Protection Clause, rather than presenting it as a question under the First
Amendment), and Romer v. Evans, 517 U.S. 620, 631-36 (1996) (holding that a Colorado
referendum related to gay rights was unconstitutional because it was unrelated to any
legitimate state interest under the Fourteenth Amendment, rather than a violation of
the First Amendment).

See Meyer v. Grant, 486 U.S. 414, 428 (1988).
See Initiative & Referendum Inst. v. Walker, 450 F.3d 1082, 1100 (10th
Cir.
2006) ("Under the Plaintiffs' theory, every structural feature of government that makes
some political outcomes less likely than others-and thereby discourages some speakers
from engaging in protected speech-violates the First Amendment.").
159 See Ukrainian-Am. Bar Ass'n v. Baker, 893 F.2d 1374, 1379 (D.C. Cir. 1990)
("The right to speak protected by the first amendment is not, however, a right to be
heeded.").
160 See Daar, supra note 50, at 849-52 (discussing how special interest campaign
funds can influence public opinion on issues independent of prior views on the topic, and
create media attention and national dialogue).
157
158
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move speech to a different forum.1 6 1 Determining if a ballot
initiative law would ever be unconstitutional turns instead on
whether the law is an unconstitutional viewpoint restriction or a
constitutional law of governance.1 62
IV. SUBJECT MATTER REGULATIONS OF INITIATIVES ARE LAWS
OF GOVERNANCE

When the state develops a subject matter regulation, it is
setting rules for enacting laws that differentiate between subject
matter and are often connected to viewpoints. If a subject matter
regulation is merely a rule eliminating a subject matter from the
process of elections, rather than a rule prohibiting the substance
of a freedom to communicate ideas, it is not likely a conventional
First Amendment issue.
The Tenth Circuit identified several subject matter
regulations it called "structural feature[s] of government," which
illustrates laws of governance outside the scope of the First
Amendment. 163 Examples include California's supermajority
requirement
to
approve
gaming
compacts,1 64
Hawaii's
supermajority requirement to construct nuclear power plants, 165
Minnesota's supermajority requirement to enact banking
laws,1 66 and South Carolina's supermajority requirement to
display unauthorized flags at the state capitol.1 67 These states,
in their effort to govern, have deemed certain subject matters
important enough to warrant higher standards for changing the
law. This makes laws more difficult to enact, and decreases the
total quantum of speech around these issues, but does not
prohibit speech nor concern the First Amendment.
Both sides of the circuit split agree that limits on the scope
of a democratic process through subject matter regulations differ
from content-neutral restrictions of procedures that directly

161 See Walker, 450 F.3d at 1100 (recognizing
"there is a crucial difference between a
law that has the 'inevitable effect' of reducing speech because it restricts or regulates
speech, and a law that has the 'inevitable effect' of reducing speech because it makes
particular speech less likely to succeed").
162

See id.

163

Id. at 1100-01.
Id. at 1101 (citing CAL. Gov'T CODE § 12012.25(b)(2)).
Walker, 450 F.3d at 1101 (citing HAW. CONST. art. XI, § 8).
Id. (citing MINN. CONST. art. IV, § 26).
Id. (citing S.C. CODE ANN. § 10-1-160).

164
16'

16
167
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limit speech.1 68 But opening subject matter regulations up to
First Amendment analysis would force a court to make
preferential choices between political groups, each vying for a
chance to gain a constitutionally protected right to place issues
on the ballot. Using the D.C. Circuit example concerning
marijuana
laws illustrates the problem. 169 The "Barr
Amendment" in that case prohibited laws that legalize
marijuana, and it harmed proponents of marijuana legalization
who wanted to vote on the issue. 170 But with sufficient change in
the legislature over time, the same law barring an issue may be
repealed. If subject matter regulations could be invalidated
through the First Amendment, the original supporters of the
subject matter regulation would seek the same remedy in court
when they lose their political advantage in the future. Courts
would have to determine the policy position that is more
deserving of political power surrounding these highly politicized
and controversial issues.1 71
Rather than leave this function to the courts alone, the
United States Constitution imposes an obligation on the
government to "guarantee to every State in this Union a
Republican
Form of Government. . ."172 The legislative
institutions currently in place must be free to create public
policies that are rational and beneficial to the United States. 173
That means having the ability to enact laws that enable some
form of direct democracy when necessary, as much as the ability
to deny certain subject matter to direct democracy when
168 Wirzburger, 412 F.3d at 279 ("While we agree with the D.C. Circuit that this type
of regulation of a state initiative process is not aimed at regulating speech, we cannot see
how, given the Supreme Court's analysis in Meyer, subject-matter exclusions from a
state initiative process 'restrict[ ] no speech."') (quoting Marijuana Policy Project v.
United States, 304 F.3d 82, 85 (D.C. Cir. 2002)).
169
See generally MarijuanaPolicy Project, 304 F.3d at 82.
170 See id. at 83 ("Congress denied the District authority to
'enact ...
any law'
reducing penalties associated with possession, use, or distribution of marijuana.").
171 The Court has refused to decide cases invoking equally
controversial political
questions. For more on the political question doctrine see generally Vieth v. Jubelirer,
541 U.S. 267 (2004) (holding that gerrymandering issues presented a non-justiciable
political question); Nixon v. U.S., 506 U.S. 224 (1993) (holding that cases challenging
congressional procedures for impeachment are political questions); Baker v. Carr, 369
U.S. 186 (1962) (finding that federal courts should not hear cases dealing directly with
issues that are the sole responsibility of another branch).
172
U.S. CONsT. art. IV, § 4.
17
See Linde, supra note 59, at 33 (discussing James Madison's concern for the
dangers of direct democracy and the need for a republican government to allow
representatives to deliberate rational public policies).
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unnecessary. Subject matter regulations on initiatives represent
this area of law deemed laws of governance. It is important to
maintain their separation from First Amendment freedom of
its
meet
to
government
the
allow
to
speech
constitutional guarantee.
V.

CONCLUSION

Articulating the state of the law on subject matter
regulations with respect to ballot initiatives is imperative given
the modern revival of its use in the several states that authorize
such practice. 174 Ballot initiatives in the United States
originated during the Populist movement of the early 1900s, and
are arguably considered a democratic right to citizens of states
that accept it as part of their political culture.1 75 To others, the
ballot initiative may only be a privilege provided by their state.
Without any federal ballot initiative system, circuit courts are
left to manage the extent of free speech rights in ballot
initiatives and delineate the scope of state regulatory authority
in the process.
The current circuit split asks whether subject matter
regulations of the ballot initiative process implicate the First
Amendment in the first place. Each side takes different views as
to the fundamental role of the First Amendment and the scope
of its protections. The First Circuit views the initiative process
not as speech itself, but as fostering expressive conduct that
would be lost due to subject matter regulations precluding all
debate on certain issues. In contrast, the D.C. Circuit and Tenth
Circuit narrow the First Amendment's appropriateness to
instances where speech itself is burdened; the absence of certain
subject matters in ballot initiatives does not burden the ability
or opportunity to exercise speech directly.
The arguments that ballot initiatives implicate the First
Amendment and its protections appear strained. Ballot
initiatives may generate public discussion, but generating
speech alone is not enough. There is clearly no First Amendment
right to a ballot initiative in a state that does not already have
the process. The absence of a First Amendment right to ballot
174

See supra Part I.B.

...See Kafker, supra note 13, at 246 ("[Tjhe initiative process is an important
prerogative of the people; they have no intention of giving up their right to voice and
impose their views and direct constitutional change.").
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initiatives weakens the argument that a lower quantum of
expressive conduct makes it a First Amendment issue. In states
that do have ballot initiatives, it is less clear that a circumstance
would ever arise where subject matter regulations would violate
the First Amendment once implicated. It is unlikely that the
First Amendment would be implicated, but proceed to do no
work to protect those very same speech rights. In contrast, the
state can and does make constitutional rules about enacting
laws that differentiate between subject matters because they are
laws of governance that need to be made. This provides a
stronger reason in favor of separating ballot initiative subject
matter regulations from their misconception of speech and the
First Amendment.

