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To Regulate or Not to Regulate:
The FCC's Authority to Regulate Online
Copyright Infringement under
the Communications Act
SarahM. Preist

Although the internet presents new opportunities for copyright holders to profit from their works, it also presents new
challenges for enforcing copyrights due to illegal peer-to-peer file
sharing. In order to prevent the "Napsterization"' of their works,
copyright holders have pursued litigation and policy solutions to
combat infringement. 2 For example, in June 2007, in response to
the Federal Communication Commission's ("FCC's") Notice of
Inquiry In the Matter of Broadband Industry Practices, 3 NBC
Universal, Inc. ("NBC") submitted comments to the FCC. 4 NBC
asserted that "service providers must act to stem the overwhelming use of their broadband facilities for the distribution of [copyrighted material]. ' 5 NBC's comments prompted a sharp rebuke
from several civil liberties and technology interest groups who
interpreted NBC's comments as a request to impose network filters for pirated content on network providers. 6 Led by Public
t BA 2000, University of Wisconsin; JD Candidate 2009, University of Chicago.
1 See Susan Crawford, Responsibility and Liability on the Internet: Shortness of
Vision: Regulatory Ambition in the Digital Age, 74 Fordham L Rev 695, 709-14 (2005)
(defining "Napsterization" as "shorthand for the music industry's claim that rampant
online file trading has led to a substantial diminution in revenues").
2 Id at 709-14 (comparing the push for the broadcast flag to concerns by the music
industry about online file trading).
3 See Notice of Inquiry, In the Matter of BroadbandIndustry Practices,WC Docket
No 07-52 (Federal Communications Commission, April 16, 2007), available at
<http://fjafoss.fcc.gov/edocs-public/attachmatch/FCC-07-31Al.pdf> (last visited Apr 6,
2008).
4 See Comments of NBC Universal, Inc, In the Matter of BroadbandIndustry Practice, WC Docket No 07-52 (Federal Communications Commission, June 15, 2007), available at <http://fallfoss.fcc.gov/prodecfsretrieve.cgi?native or pdf-pdf&id document=
6519528962> (last visited Apr 6, 2008).
5 See id at *8.
6 See Reply Comments of Public Knowledge, et al, In the Matter of Broadband Industry Practices, *2 (Federal Communications Commission, July 16, 2007), available at
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Knowledge, a public interest group involved in the areas of information policy and intellectual property, these groups countered that the FCC lacks the authority to mandate network filtering technology, and that such technology would chill free
7
speech and stifle innovation.
The two primary types of filtering technology currently
available, content inspection and traffic analysis, have potentially serious implications with respect to the First Amendment
and privacy. Content inspection, also known as deep packet in8
spection, involves analyzing packets of data in transmission.
This technology can be used to examine content against a database of works, and to block those containing infringing material.
Traffic analysis technology involves analyzing the nature of the
traffic itself, and enables ISPs to block certain applications, for
example peer-to-peer file sharing programs. 9 Opponents of network filters have questioned whether this technology can filter
copyright material with sufficient accuracy, and have voiced concerns about filters erroneously interfering with protected speech,
fair use versus infringing activity, or peer-to-peer file sharing
applications when used for legitimate ends. 10
The question of whether the FCC has authority to mandate
network filtering is a significant one with broad implications. It
evidences the ongoing policy struggle to promote the free flow of
information online, while at the same time preventing the internet from descending into a safe haven for copyright infringement.
<http://www.publicknowledge.org/pdf/pk-etal-fcc-07-52-20070716.pdf> (last visited Apr 6,
2008) ("Attempts to filter the Internet to remove certain kinds of applications threaten
this openness and would make it difficult for new kinds of innovative applications to be
adopted.").
7 See id at *4 (including a section entitled "Blocking Applications from the Internet
Would Chill Free Speech and Stifle Innovation").
8 See Ida Dubrawsky, Firewall Evolution - Deep Packet Inspection, Security Focus
(July 29, 2003), available at <http://www.securityfocus.com/infocus/1716> (last visited
Apr 10, 2008) ("Deep Packet Inspection is a term used to describe the capabilities of a
firewall ... to look within the application payload of a packet or traffic stream and make
decisions on the significance of that data based on the content of that data.") (emphasis in
original).
9 See Reply Comments of Public Knowledge, et al, In the Matter of BroadbandIndustry Practicesat *3 (cited in note 6) ('Traffic analysis technology does not look at the
data, but at the kind and nature of the data traffic... [and] attempts to determine what
application is sending the data.").
10 Id at *8--11 (noting that network filters are over-inclusive). See also John Bergamayer, Are Network Filters the 80% Solution?, Fair Use, Policy Blog (Sept 21, 2007),
available at <http://www.publicknowledge.org/node/1196> (last visited Apr 18, 2008)
("Network filters are the least effective and most intrusive means of curbing copyright
infringement on the internet.").
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This Comment argues that requiring ISPs to filter pirated
material is within the FCC's ancillary jurisdiction pursuant to
Title I of the Communications Act,'1 but only so long as the targeted activity has a detrimental impact on network activity.
Network providers could initially filter material based on size
(there is a higher occurrence of copyright infringement with larger files) and then intercept those files that do infringe on copyright. Some advocates of network filters might object to this approach because it does not address all copyright infringement.
Policing all online infringement, however, is not within the
bounds of the FCC's jurisdiction under current law. Furthermore, if infringing activities do involve the transfer of large files,
then this approach will still have a meaningful impact on reducing infringement and enhancing network traffic. 12
Although civil liberties groups largely oppose regulation at
this stage,13 this Comment suggests that regulation could in fact
benefit consumers, who have thus far been largely left out of
plans to develop network filtering by private companies. Regulation could help bring current filtering activity out of the shadows,
enabling consumers to make informed choices about their network use. Part I provides background information regarding the
FCC's statutory authority under the Communications Act. Part
II examines judicial interpretations of this authority, and the
effect of select decisions on whether the FCC may mandate network filters. Part III looks at additional factors a court may consider when reviewing the FCC's regulatory authority, specifically
whether subsequent congressional activity precludes the regulation or whether the FCC's authority is limited by the jurisdiction
of the Copyright Office. Part IV suggests that contrary to the
concerns of several public interest groups, regulation could prove
more beneficial for consumers than a market solution. The current lack of disclosure regarding filtering policies employed by
network providers prevents consumers from exercising market
11 Telecommunications Act of 1996, Pub L 104-104, 110 Stat 56, codified at 47 USC
§ 151 et seq (2000).
12 See Comments of NBC Universal, Inc, In the Matter of BroadbandIndustry Practice at *2 (cited in note 4) ("A growing percentage of infringing content consists of video
files that are hundreds of megabits in size. These are not short clips or excerpts, but
rather complete, full-length movies and television programs. These file sizes will only
increase as more and more of the video content is presented in high definition format.').
13 See, for example, Reply Comments of Public Knowledge, et al, In the Matter of
Broadband Industry Practices at i (cited in note 6) (providing arguments on behalf of a
group of civil liberties groups that "requirfing] that broadband providers use 'bandwidth
management tools'.. . is misguided").

538

THE UNIVERSITY OF CHICAGO LEGAL FORUM

[2008:

preferences that may reflect their concerns about privacy and
speech rights. Part V concludes that the FCC may mandate network filters pursuant to its ancillary jurisdiction under the
Communications Act. Given the uncertainty regarding whether
filtering technology can accurately distinguish between infringing and non-infringing activity, at this point the FCC should focus on requiring network providers to disclose their filtering policies, rather than making such policies mandatory.
I. CURRENT LAW: THE FCC's STATUTORY AUTHORITY TO
REGULATE ONLINE COPYRIGHT VIOLATIONS
The Communications Act of 1934 established the Federal
Communications Commission in order to regulate interstate and
foreign commerce in communication by wire and radio. 14 The
original Communications Act of 1934 reflected the belief at the
time that telecommunications services would best be provided
through a single, "natural monopoly" as opposed to competing
suppliers. 15 In enacting the Telecommunications Act of 1996,
which amended the Communications Act, Congress sought to end
an era of heavy regulation, and to update telecommunications
laws in order to encourage competition in the telecommunications industry. 16
Whether the FCC may mandate network filters for copyright
infringement largely hinges on the breadth of its rulemaking authority pursuant to Title I of the Communications Act. Section
151 of the Act states the purpose of the Act and establishes the
FCC. 17 The Act states:
For the purpose of regulating interstate and foreign commerce in communication by wire and radio so as to make
available, so far as possible to all the people of the United
States... and for the purpose of securing a more effective
execution of this policy by centralizing authority heretofore granted by law to several agencies and by granting
14 47 USC § 151 (creating an act "[t]o provide for the regulation of interstate and
foreign communication by wire or radio).
15 See S 652, 104th Cong, 1st Sess (Mar 30, 1995), in 141 Cong Rec S 7881 (June 7,
1995).
16 47 USC § 151 et seq (enacted "[t]o promote competition and reduce regulation in
order to secure lower prices and higher quality services for American telecommunications
consumers and encourage the rapid deployment of new telecommunications technologies").
17 47 USC § 151.
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additional authority with respect to interstate and foreign
commerce in wire and radio communication, there is
hereby created a commission to be known as the "Federal
Communications Commission" which shall be constituted
hereinafter provided, and which shall execute and enforce
8
the provisions of this Act. 1
The Act also grants rulemaking authority to the FCC. 19 Section 154 of the Act states that "the Commission may perform any
and all acts, make such rules and regulations, and issue orders,
not inconsistent with this chapter, as may be necessary in the
20
execution of its functions."
Although Congress amended the Communications Act in
1996 and passed legislation dealing with online copyright infringement in 1998, this legislative activity did not directly address the FCC's authority with respect to online copyright infringement. Section 230 of Telecommunications Act of 1996,
known as the Communications Decency Act ("CDA"), states that
"[n]o provider or user of an interactive computer service shall be
treated as the publisher or speaker of any information provided
by another information content provider."2 1 Courts have interpreted this provision as immunizing internet service providers
from civil liability for merely transmitting illegal content. 22 The
CDA contains an exemption for intellectual property, however,
stating that "[n]othing in this section shall be construed to limit
or expand any law pertaining to intellectual property." 23 Two
years later, Congress passed the Digital Millennium Copyright
Act ("DMCA"). 24 The DMCA immunizes internet service providers from liability for the transmission of pirated content, so long
as the provider meets a series of requirements, 25 but it deals only
with civil liability and does not explicate a role for the FCC.

18 Id.
19 47 USC § 154.

20 47 USC § 154(i).
21 47 USC § 230(c)(1).
22 See Carafano v Metrosplash, Inc, 339 F3d 1119, 1123 (9th Cir 2003) (noting that
courts have interpreted Section 230 immunity robustly).
23 47 USC § 230(d)(2).
24 Digital Millennium Copyright Act, Pub L 105-304, 112 Stat 2860 (1998), codified at
17 USC § 512 (2000).

25 17 USC § 512(c)(1) (listing situations in which a "service provider shall not be
liable").
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II. JUDICIAL INTERPRETATIONS OF THE FCC's AUTHORITY
Although Congress may not have intended to grant the FCC
additional authority to regulate copyright infringement through
either the Telecommunications Act of 1996 or the DMCA, that
does not necessarily mean that the FCC does not have the authority under its ancillary jurisdiction to do so anyway. Courts
have generally held that the FCC may utilize its ancillary jurisdiction to address emerging communications issues. 26 In the
modern administrative state, the FCC, like other regulatory
agencies, is entrusted to determine the meaning of statutory
terms open to multiple interpretations. 2 7 Thus the FCC may rely
on the catch-all provision contained in Title I of the Communications Act that enables the FCC to "perform any and all acts,
make such rules and regulations ... as may be necessary in the
execution of its functions" in asserting that it may require network filtering of pirated material. 28
A.

Broad Readings of the FCC's Authority

Certain court decisions indicate a willingness to construe the
FCC's rulemaking authority broadly. In United States v Southwestern Cable Co, 2 9 the Supreme Court considered whether the
Communications Act authorized the FCC to regulate community
antenna television ("CATV") 30 systems, and if so, whether the
order in question exceeded that authority. 3 1 The Court noted
that on several occasions, the FCC attempted to assess its regulatory authority with respect to CATV.3 2 In 1959, the FCC declined to develop regulations for CATV on the grounds that such
systems "are neither common carriers nor broadcasters," and
therefore fell outside the regulatory categories created by the
26 See Part III A.
27 Phillip J. Weiser, Toward a Next GenerationRegulatory Strategy, 35 Loyola Chi L
J 41, 49 (2003) (noting that "regulatory agencies-and not courts-are entrusted to determine the meaning of statutory terms susceptible to more than one interpretation").
28 47 USC § 154(i) (2000) (section on "Duties and powers").
29 United States v Southwestern Cable Co, 392 US 157, 180-81 (1968).
30 CATV is the precursor to what is now known as cable television. CATV systems
transmit television broadcasts by cable or microwave and then distribute them by wire to
their subscribers. See id at 161-62.
31 Id at 167 (inquiring "whether the Commission has authority under the Communications Act to regulate CATV systems, and, if it has, whether it has, in addition, authority to issue the prohibitory order here in question").
32 Id at 164 ("The Commission has on various occasions attempted to assess the relationship between community antenna television systems and its conceded regulatory
functions.").
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Act. 33 The FCC explained that it lacked plenary authority over
"any and all enterprises which happen to be connected with one
of the many aspects of communications, and declined to premise
regulations based on adverse consequences for broadcasting because of lingering uncertainty about the impact of CATV on local
broadcasting." 34 Instead, the Commission sought legislation to
"clarify" its authority with respect to CATV. 35 Although legislation on this issue was introduced in the Senate in 1959, it did not
become law. 36 Despite the failure of this legislation, the FCC
slowly began to assert authority over CATV. 37 In 1962, the FCC
re-evaluated the significance of CATV with respect to its regulatory authority, and concluded that the adverse effect of CATV on
local stations was too great to ignore. 38 The FCC proceeded to
impose two rules related to CATV transmission and programming. 39 In 1965, the Commission issued another notice of inquiry
and proposed rule-making in order to determine whether all
forms of CATV could be regulated under the Communications
Act, concluding that the Act granted regulatory authority to the
40
FCC over all CATV systems.
The Court held that the Act granted the FCC authority to
regulate CATV systems. 41 First, the Court noted that Subsection
152(a) explicitly applies to "all interstate and foreign communications by wire or radio." 42 As the "single government agency"
with "unified jurisdiction" and regulatory power over "all forms
of electrical communication," the Court reasoned that the stat43
ute's grant of regulatory power should be broadly construed.
The Court found it irrelevant that the Act does not explicitly
33 Southwestern Cable, 392 US at 164.
34 Id, quoting In Re Applications of Snake River Valley Television, Inc, 26 FCC2d 392
(1969).
35 Id (noting that the FCC refused to base regulation on allegedly adverse consequences for broadcasting because it could not "determine where the impact takes place,
although we recognize that it may well exist.").
36 Id at 165 ("The bill was, however, ultimately returned to committee").
37 Southwestern Cable, 392 US at 165 (noting that "the Commission has, since 1960,
gradually asserted jurisdiction over CATW).
38 Id.

39 Id at 165-66 ("The Commission attempted to accommodat[e] the interests of CATV
and of local broadcasting by the imposition of two rules.") (internal quotations omitted).
40 Id at 166.

41 Southwestern Cable, 392 US at 178 ('The Commission may, for these purposes,
issue 'such rules and regulations and prescribe such restrictions and conditions, not inconsistent with law,' as 'public convenience, interest, or necessity requires."').
42 Id at 168.
43 Id.
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mention CATV, holding that "nothing in the language of 152(a)
... limits the Commission's authority to those activities and
forms of communication that are specifically described by the
Act's other provisions." 44 It acknowledged that Congress could
not have foreseen the development of CATV, but noted that, "underlying the whole [Communications Act] is a recognition of the
rapidly fluctuating factors characteristic of the evolution of
broadcasting and of the corresponding requirement that the administrative process possess sufficient flexibility to adjust itself
to those factors." 45 Furthermore, the Court noted that the FCC
had found that CATV interfered with local broadcasting in a
manner that jeopardized public access, thus undermining the
FCC's mission to ensure access pursuant to Section 151.46 Thus
it deemed the order in question "reasonably necessary in the ex47
ercise of [the FCC's] functions."
Southwestern Cable suggests that the FCC may extend its
regulatory authority in order to include developing technology
and issues, which could have implications for the FCC's regulation of the internet. Although much of the opinion emphasizes
the FCC's broad regulatory power, the Court carefully limited its
holding to regulation that helps fulfill the agency's mission pursuant to Section 151 of the Act.48 Although the Court declined to
delineate the precise limits of the FCC's authority to regulate
CATV, it did emphasize that it limited its analysis of the FCC's
authority under 152(a) to "that reasonably ancillary to the effective performance of the Commission's various responsibilities for
the regulation of television broadcasting." 49 With respect to
online copyright infringement, it thus seems important to determine the extent to which such activity undermines the FCC's
regulatory purpose.
Similarly, the Court's decision in National Cable & Telecommunications Assoc v Brand X Internet Services50 could be
construed as endorsing a broad construction of the FCC's regulatory authority under the Communications Act. In Brand X, the
44 Id at 172.
45 Southwestern Cable, 392 US at 172-73.
46 Id at 174-75.
47 Id at 181.
48 For example, the Court noted that it was "express(ing] no views as to the Commission's authority, if any, to regulate CATV under any other circumstances or for any other
purposes." Id at 178.
49 Southwestern Cable, 392 US at 178.
50 545 US 967 (2005).
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Court reviewed an FCC order classifying internet services as an
"information service" under the Communications Act. 51 In 2002,
the FCC issued a Declaratory Notice of Proposed Rulemaking
regarding the legal status of internet services via cable connections under the amended Communications Act. 52 Shortly thereafter, the FCC classified cable-modem service as an "information
service" and not a "telecommunications service." 53 The Act defines "telecommunications" as the "transmission, between or
among points, specified by the user, of information of the user's
choosing, without change in the form of content of the information as sent of received." 54 In contrast, "information service" is
defined as "the offering of a capability for generating, acquiring,
storing, transforming, processing, retrieving, utilizing, or making
available information via telecommunications." 55 The Commission cited its findings in its Universal Service Report that
"[i]nternet access service is appropriately classified as an information service, because the provider offers a single, integrated
service, internet access, to the subscriber. ' 56 This classification
meant that cable services would be exempt from common-carrier
regulations under Title II of the Communications Act. Concerned
that cable-modem providers would no longer be required to make
their facilities available to other internet service providers
("ISPs"), which would lead to reduced competition in the market,
some providers challenged the FCC's ruling.5 7 The Ninth Circuit
vacated the FCC's ruling, holding that the FCC was bound by the
court's earlier decision in AT&T v Portland.58 In that prior deci-

51 Id.

52 Declaratory Ruling and Notice of Proposed Rulemaking, In the Matter of Inquiry
Concerning High-Speed Access to the Internet Over Cable and Other Facilities;Internet
Over Cable DeclaratoryRuling; Appropriate Regulatory Treatment for BroadbandAccess
to the Internet Over Cable Facilities,17 FCC Rec 4798, 4799 (2002).
53 Id at 4820.
54 Id.

55 Id.
56 Declaratory Ruling and Notice of Proposed Rulemaking, In the Matter of Inquiry
ConcerningHigh-Speed Access at 4821 (cited in note 53).
57 See Justin Hedge, Comment, The Decline of Title I Common-CarrierRegulations
in the Wake of Brand X- Long Run Success for Consumers, Competition, and the Broadband Internet Market, 14 Cath U CommLaw Conspectus 427, 438 (2006) ("Facing a potential cost increase in multi-billion dollar industry if Internet access rates were open to
renegotiating, the ISPs chose to challenge the FCC's Cable Ruling.').
58 Brand X Internet Services v FCC, 345 F3d 1120, 1130-31 (9th Cir 2003), citing
AT&T Corp v City of Portland,216 F3d 871 (9th Cir 2000).
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sion, the court held that cable-modem service was a "telecommunications service" according to the Telecommunications Act. 59
The Supreme Court rejected the Ninth Circuit's assertion
that its own precedent applied, and instead engaged in a Chevron two-step analysis. 60 In Chevron v National Resources Defense
Council,6 1 the Supreme Court enunciated a two-part inquiry for
courts to apply in reviewing agency determinations of law. According to Chevron, a court must first consider whether Congress, through the text and legislative history of the relevant
62
statute, has directly addressed the precise question at issue.
Pursuant to Chevron, in Brand X the Court held that the Commission's construction of the definition of "telecommunications
services" was consistent with the statute's plain terms.63 The
Court explained that the term "offer" is ambiguous so as to permit more than a single meaning of the definition, and that under
64
Chevron, "the Commission's choice is entitled to deference."
The Court proceeded to Chevron step two, concluding that the
FCC's construction of cable-modem service as an information
service constituted "a reasonable policy choice." 65 Although it
initially appears that the legacy of Brand X is a largely unregulated regime for ISPs, the Court held that the FCC "remains free
to impose special regulatory duties on facilities-based ISPs under
its Title I ancillary jurisdiction." 66 With respect to the specific
regulation at issue, the Court added that "the Commission is free
within the limits of reasoned interpretation to change course if it
adequately justifies the change." 6 7 Shortly thereafter on August
5, 2005, the FCC issued a ruling that similarly classified wireline
68
broadband internet access ("DSL") as an information service.
The Court thus left open the possibility that the statute's ambiguity could enable the FCC to adjust its regulation of internet

59 Id.
60 Id at 968-69.
61 Chevron v National Resources Defense Council, 467 US 837, 842-45 (1984).
62 Id at 843.

63 BrandX, 545 US at 986.
64 Id at 989.
65 Id at 997.
66 Id at 996.

67 BrandX, 545 US at 1001.
68 See FCC Eliminates Mandated Sharing Requirements on Incumbents' Wireline
Broadband Internet Access Services, FCC News (Aug 5, 2005), available at
<http://fjallfoss.fcc.gov/edocs-publiclattachmatch/DOC-260433Al.pdf> (last visited Apr 6,
2008).
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services in the future if it could again justify its decision on
Chevron grounds.
B.

Limitations to the FCC's Authority

Although some have hailed Brand X as evidence of '"broad
FCC authority to create a new regulatory framework for broadband [i]nternet services under the purview of existing telecommunications law," 69 other cases evidence limitations on the
FCC's regulatory authority pursuant to Title I of the Communications Act. In American Library Association v FCC,70 the organization representing libraries and consumers challenged the
FCC's broadcast flag regulations. In August 2003 the FCC
adopted broadcast flag regulations, requiring digital television
receivers and other devices capable of receiving digital television
broadcast signals, manufactured on or after July 1, 2005, to in71
clude technology allowing them to recognize the broadcast flag.
A broadcast flag is a digital code embedded in a Digital Television ("DTV") broadcasting stream, which prevents the reception
equipment from redistributing broadcast content. 72 The FCC asserted that the regulations were proper pursuant to its broad
regulatory authority under Title I of the Communications Act.73
The court categorically rejected this argument, holding instead
that that the FCC's authority to regulate television broadcasts
was limited to events leading up to and including the actual
transmission of the broadcast, but not its receipt. 74 Although
Public Knowledge cited American Library in its reply comments
as evidence of the FCC's limited regulatory power under Title I of
the Communications Act, 75 the court's decision in fact likely
bears little on the issue of network filters. Because network filters target material in transit, not in receipt, 76 it could arguably
69 Hedge, 14 Cath U CommLaw Conspectus at 428 (cited in note 58).
70 American LibraryAssociation v FCC, 406 F3d 689, 691 (DC Cir 2005).
71 Id at 691.
72 Id at 693.
73 Id at 708.
74 American Library Association, 406 F3d at 703.
75 Reply Comments of Public Knowledge, et al, In the Matter of BroadbandIndustry
Practicesat *15 n 45 (cited in note 6).
76 See, for example, Deep packet inspection, NetworkWorld, available at
<http://www.networkworld.condetails/6299.html?def'> (last visited Apr 6, 2008) ("Deep
packet inspection lets the application traffic management device delve into the content of
a TCP or User Datagram Protocol (UDP) flow for a complete view."). TCP (Transmissions
Protocol) and User Datagram are types of internet communications protocols. TCPs manage the individual conversations between web servers and web clients, dividing messages
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fall within the bounds of the FCC's authority to regulate transmissions under Title I.
In Motion Pictures Association v FCC,77 however, the court
discussed the FCC's regulatory authority in a way that relates to
the question of mandatory network filters. In Motion Pictures,
the court reviewed regulations promulgated by the FCC that
would have required video-description services. 78 Video description services, defined in Section 713(f), provide aural descriptions
of a program's visual elements, and can enhance viewing for
visually impaired individuals. 79 The Act also defined closed captioning, which requires the audio portion of a television program
to be displayed as words on the screen at the viewer's discretion.8 0 In contrast to the provisions dealing with video description services, which stipulated only that the FCC report to Congress regarding these services, Subsections 713(b) and (c) required the FCC to promulgate closed captioning regulations and
deadlines for compliance. 8 ' Section 713 did not authorize the
FCC to adopt regulations implementing video descriptions. 8 2 In
addition to fulfilling its reporting obligations to Congress, however, the FCC adopted regulations mandating video descriptions
for television programming.8 3 The court struck down the regulations, holding that the Communications Act does not give the
Commission plenary power to regulate all aspects of television
transmission.84 The court held that "where ...the FCC promulgates regulations that significantly implicate program content,
[Section 151 of the Communications Act] is not a source of authority."8 5 The court held that Title I authorizes the FCC to regulate access to wire and radio communications, but that the regu-

into smaller pieces to be sent to the destination client. TCP also controls the size and rate
at which information is exchanged between the server and the recipient. User Datagrams
allow for the transmission of short messages between networked computers. For a general discussion, consider <http://en.wikipedia.org/wiki/TCP/IP-model> (last visited May 4,

2008).
77 Motion PicturesAssociation of America v FCC, 309 F3d 796 (DC Cir 2002).
78 Id at 798 ("The new provision ... dealt with ... 'video description' technologies
that can be employed to enhance television video services for... visually impaired individuals.').
79 Id.

80 Id.
81 Motion PicturesAssociation, 309 F3d at 798.
82 Id.
83 Id.

84 Id at 803.
85 Motion PicturesAssociation, 309 F3d at 799.
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lation at issue dealt with content, not accessibility.8 6 It is possible, however, that a court would uphold a regulation premised on
accessibility that nevertheless has an effect on content.
III. OTHER FACTORS BEARING ON THE FCC's AUTHORITY

A.

The Digital Millennium Copyright Act ("DMCA")

Legislation enacted following the 1996 amendments to the
Communications Act may also indicate whether Congress intended the FCC to regulate online copyright infringement. In
FDA v Brown & Williamson,8 7 the Court considered a challenge
to a regulation classifying nicotine as a "drug" and cigarettes and
smokeless tobacco as "combination products" within the meaning
of the Food and Drug Cosmetic Act ("FDCA").8 8 The Court held
that the FDA lacked authority under the Act to regulate nicotine,
in part based on tobacco-related legislation enacted after the
FDCA.8 9 Noting that Congress enacted six laws since 1965 addressing tobacco consumption and human health, and that in
enacting each statute, Congress legislated against the backdrop
of the FDA's prior view that it lacked the authority under the
FDCA to regulate tobacco, 90 the Court concluded that "Congress
has created a distinct regulatory scheme to address the problem
of tobacco and health, and that scheme ... precludes any role for
the FDA." 91
Similarly, examining subsequent legislation related to online
copyright infringement may indicate whether Congress envisioned FCC regulation of copyright infringement online. Congress enacted the Digital Millennium Copyright Act of 1998 in
order to update the Copyright Act to address new issues arising
in an online era. 92 Specifically, Congress sought to combat piracy
while still allowing fair use of copyrighted material. 93 Lawmak86 Id at 804.

87 FDA v Brown & Williamson, 529 US 120 (2000).
88 Id at 127 (noting that, "in addition to containing nicotine, [cigarettes] include device components that deliver a controlled amount of nicotine to the body").
89 Id at 137 (noting that "Congress has directly addressed the problem of tobacco and
health through legislation on six occasions since 1965").
90 Id.

91 Brown & Williamson, 529 US at 144.
92 17 USC § 512 (2000).
93 Digital Millennium Copyright Act-Conference Report, 144 Cong Rec S 11887 (Oct
8, 1998) (statement of Sen Herb Kohl) ('In my opinion, this bill achieves a fair balance by
taking steps to effectively deter piracy, while still allowing fair use of protected materials.').
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ers were acutely aware of copyright holders' concerns regarding
the ease with which digital works can be copied and distributed
worldwide in an instant on the internet. 94 The DMCA thus provides liability limitations for transmitting copyrighted material
online, in addition to establishing criminal penalties for circumvention of copyright protection systems and for compromising the
integrity of copyright management information.
Yet legislators also sought to foster the internet as the "information highway," and believed that imposing massive liability
on ISPs would retard its growth. 95 The DMCA thus contains four
safe harbor provisions limiting the liability of service providers. 96
The DMCA's safe harbor provisions provide detailed criteria for
qualifying under each of the four provisions, 97 and the DMCA
made clear that qualification for any one category does not
98
automatically lead to qualification for any of the other three.
The four categories for safe harbor correspond to the following
functional operations: 1) transitory digital network communications; 2) system caching; 3) information residing on networks at
the direction of users (that is, storage); and 4) information location tools. 99 In order to be eligible for any of the DMCA's safe
harbor provisions, an internet service provider must first qualify
as a "service provider" under the statute. 0 0 The DMCA narrowly
defines a service provider in Subsection 512(a) as "an entity offering the transmission, routing, or providing of connections for
digital online communications, between or among points speci94 Digital Millennium Copyright Act-Conference Report, 144 Cong Rec S 4884 (May
14, 1998) (statement of Sen Orrin Hatch) ("Due to the ease with which digital works can
be copied and distributed worldwide virtually instantaneously, copyright owners will
hesitate to make their works readily available on the Internet without reasonable assurance that they will be protected against massive piracy.").
95 Id.
96 17 USC § 512 (for example, not holding a service provider liable if"the transmission of the material was initiated by or at the direction of a person other than the service
provider").
97 17 USC § 512(a)-(d) (for example, "the service provider ...[must] compl[y] with
rules concerning the refreshing, reloading, or other updating of the material when specified by the person making the material available online in accordance with a generally
accepted industry standard data communications protocol for the system or network
through which that person makes the material available").
98 17 USC § 512(n) ("Subsections (a), (b), (c), and (d) describe separate and distinct
functions for purposes of applying this section. Whether a service provider qualifies for
the limitation on liability in any one of those subsections shall be based solely on the
criteria in that subsection, and shall not affect a determination of whether that service
provider qualifies for the limitations on liability under any other such subsection.").
99 17 USC § 512(a)-(d).
100 17 USC § 512(k) (defining service provider).
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fled by a user, of material of the user's choosing, without modification to the content of material as sent or received." 10 1 Subsections 512(b)-(d) adopt a broader definition, defining a service
provider as "a provider of online service or network access, or the
operator of facilities therefore." 10 2 The four safe harbor provisions share in requiring two additional threshold requirements:
1) Service providers must have "adopted, reasonably implemented, and informed subscribers and account holders of a policy
that provides for the termination in appropriate circumstances of
subscribers and account holders of the service provider's system
or network who are repeat copyright infringers;"' 0 3 and 2) this
policy must not interfere with "standard technical measures"
employed by copyright owners to identify and protect their copyrighted material. 104
Although the DMCA reflects Congress's desire to shield ISPs
from cumbersome regulation, in contrast to Brown & Williamson, the DMCA does not necessarily indicate that Congress legislated against a background assumption that the FCC could not
already regulate online copyright infringement. Recently, the
Supreme Court distinguished its holding in Brown & Williamson
regarding the significance of post-enactment congressional action. 10 5 In Massachusetts v EPA, the Court considered whether
the Environmental Protection Agency (EPA) abdicated its responsibility to regulate the emission of greenhouse gases by denying a rulemaking petition that asked the EPA to regulate
greenhouse gas emissions from new motor vehicles. 10 6 The EPA
argued, among other things, that post-enactment congressional
actions constituted "a congressional command to refrain from
regulating greenhouse gas emissions."'1 7 In response, the Court
noted two significant distinctions between the EPA's argument
and Brown & Williamson. First, the Court noted that if the
FDA's classification were permitted, the FDA would ultimately
101 17 Usc § 512(k)(1)(A).
102 17 USC § 512(k)(1)(B).
103 17 USC § 512(i)(1)(A).

17 USC § 512(i)(1)(B).
Massachusetts v EPA, 127 S Ct 1438, 1460 (Noting "that subsequent Congresses
have eschewed enacting binding emissions limitations to combat global warming tells us
nothing about what Congress meant when it amended [the Clean Air Act] ...we have no
difficulty reconciling Congress' various efforts to promote interagency collaboration and
research to better understand climate change with the agency's pre-existing mandate to
regulate 'any air pollutant' that may endanger the public welfare").
106 Id at 1446.
107 Id at 1460.
104
105
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have been forced to ban cigarettes altogether, a result that Congress clearly had not intended.108 Second, the court pointed to a
series of congressional enactments indicating that Congress operated with a background understanding that the FDA lacked
the authority to regulate tobacco1 0 9 In contrast, the EPA did not
identify any congressional action that conflicted with the regulation of greenhouse gases from new motor vehicles" 0 . Even if it
had, the Court reasoned that Congress could not have acted
against a background understanding that the EPA lacked regulatory authority in this area because the EPA had never expressly disavowed the authority to regulate greenhouse gases: In
fact, the Court noted that the EPA previously affirmed that it
had such authority."' Ultimately, the Court concluded that the
EPA's refusal to regulate greenhouse gases was arbitrary and
capricious because it failed to ground its reasoning for inaction in
the statute. 112
Just as the Court saw no conflict between post-enactment
congressional action and the language of the statute in Massachusetts v. EPA, mandating prophylactic measures to prevent
copyright infringement would similarly not clash with the
DMCA. Subsection 512(m)(1) of the DMCA explicates that safe
harbor provisions are not conditioned upon a service provider
"monitoring its service or affirmatively seeking facts indicating
infringing activity." 113 At least one court has opined that Subsection 512(m) "represents a legislative determination that copyright owners must themselves bear the burden of policing for
114
infringing activity-service providers are under no such duty."
Requiring providers to filter infringing material is directly at
odds with this policy.115 Whereas the FDA's regulation would
108 Id at 1461 (thinking "it unlikely that Congress meant to ban tobacco products").
109 Massachusetts, 127 S Ct at 1461 (noting that in Brown & Williamson, the Court

pointed to "an unbroken series of congressional enactments" that made sense only if Congress had adhered to the FDA's repeated insistence that it lacked authority to regulate
tobacco).
110 Id C"... EPA has not identified any congressional action that conflicts in any way
with the regulation of greenhouse gases from new motor vehicles.").
111 Id.
112 Id at 1463.

113 17 USC § 512(m).
114 In re Aimster Copyright Litigation, 252 F Supp 2d 634, 657 (ND I1 2002). See also
Ellison v Robertson, 189 F Supp 2d 1051, 1058 (D Cal 2002) (noting how AOL "contributed to infringement" by making infringing copies of copyrighted "works available to
millions of AOL users"), affd in part, revd in part, 357 F3d 1072 (9th Cir 2004).
115 Massachusetts, 127 S Ct at 1461 (distinguishing regulatory action by the EPA
which would not result in "extreme measures" from the FDA's regulation, which would
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have largely undermined subsequent congressional actions, here
mandatory network filters would not entirely gut the DMCA's
safe-harbor provisions. In other words, the DMCA could be
viewed as a floor, not a ceiling, of obligations for ISPs for policing
copyright violations through their services. Whereas in Brown &
Williamson, a cigarette ban would have rendered Congress's subsequent legislation meaningless, network filtering requirements
could coexist with the DMCA's safe harbor provisions. Due to
these distinctions, Brown & Williamson does not support the argument that the DMCA occupies the field with respect to online
copyright infringement, and therefore the DMCA does not preclude regulatory action by the FCC.
B.

Potential Conflict with the Copyright Office

One possible criticism of the FCC's requiring network filtering for pirated content is that copyright infringement falls to the
expertise of the Copyright Office and not the FCC. So long as the
FCC bases any regulatory action on its duty to promote communications access, it would be acting within its own realm of expertise, and need not invoke copyright law. In Gonzales v Oregon, the Court noted that with respect to statutes that divide
authority among agencies, "we presume []that Congress intended to invest interpretive power in the administrative author
in the best position to develop these attributes."116 Although the
instant question involves two agencies that incidentally have
overlapping regulatory authority over a broad area of the law, as
opposed to divided authority to administer a single statute, it is
still worth noting that network filtering would likely fall under
the domain of the FCC and not the Copyright Office. The primary role of the Copyright Office is to administer and maintain
an effective national copyright system. 117 Thus, filtering online
content to promote internet access is far more likely to fall under
the realm of the FCC's expertise than that of the Copyright Office, and would therefore be consistent with the Court's dicta in
Gonzales v Oregon. Because the FCC may regulate copyright infringement only where such activity impairs network traffic, and
since the Copyright Office lacks expertise in internet traffic
management, such regulation would fall purely under the jurisultimately have banned tobacco products).
116 Gonzales v Oregon, 546 US 243, 266 (2006), quoting Martin v Occupational Safety
and Health Review Commission, 499 US 144, 153 (1991).
117 See, for example, Joseph P. Liu, Regulatory Copyright, 83 NC L Rev 87 (2004).
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diction of the FCC. Furthermore, because the Copyright Office
lacks enforcement authority for infringing activities, action by
the FCC in this area would not overlap with the duties of the
Copyright Office.
IV.REGULATORY ACTION AS A PERMISSIBLE AND
PREFERABLE OPTION
Since the FCC may regulate copyright infringement only
where such activity impairs network traffic, the FCC's ability to
mandate network filters for copyrighted material depends on the
extent to which illegal downloading is a drain on internet traffic.
There is reason to suggest that instances of online piracy are sufficiently burdensome on internet access so as to trigger the FCC's
ancillary jurisdiction. 118 In its reply comments, NBC asserted
that illegal downloading has "enormous" implications, arguing
that peer-to-peer transferring of pirated content "threaten[s] the
quality of Internet service enjoyed by mainstream broadband
subscribers who rely on the Internet principally for email and
web browsing." 1 9 Furthermore, the fact that ISPs are willing to
invest resources and risk facing backlash from their customers
suggests that piracy is having a sufficient impact on network
traffic from a cost-benefit standpoint.
Although several major internet service providers are implementing filtering technology independent of any regulatory
obligation, these actions raise concerns about consumer rights
and privacy. In June 2007, AT&T, the biggest US telephone
company, disclosed that it would work with Hollywood and the
music industry to prevent copyright infringement.120 AT&T
stated that it intends to use a "so-called content recognition system made by l Vobile," which could prevent network users from
distributing or viewing copyrighted material, or force them to
watch it in ways approved by the copyright holder. 121
118 See Christopher Yoo, Network Neutrality and the Economics of Congestion, 94 Geo

L Rev 1847, 1879-80 n 145 (2007) (citing several sources that suggest that file sharing
consumes approximately 50 percent of all internet traffic).
119 See Comments of NBC Universal, Inc, In the Matter of BroadbandIndustry Practice, at *2 (cited in note 4).
120 Peter Burrows, AT&T's Piracy/PrivacyDilemma, Bus Wk 3 (Nov 7, 2007), available as AT&T to Get Tough on Privacy at <http://www.businessweek.com/technology/
content/nov2007/tc2007116_145984.htm> (last visited Apr 6, 2008) (noting that AT&T
"would work with Hollywood and the music industry to develop filtering technology to
prevent copyright infringement").
121

Id.
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In addition, in October 2007 the Associated Press reported
that Comcast interfered with attempts by some of its high-speed
internet subscribers to share files online. 122 The article characterized Comcast's actions as "an aggressive way of managing its
network to keep file-sharing traffic from swallowing too much
bandwidth and affecting the Internet speeds of other [subscribers]."'1 23 Comcast originally denied blocking "access" to any applications, including BitTorrent.124 BitTorrent is a file sharing network primarily known for its use in illegal downloading, but it is
also emerging as a legitimate tool for quickly disseminating legal
content. 125 Tests conducted by the Associated Press, however,
showed that Comcast generated an error message that instructed
the user to stop communicating when one BitTorrent user attempted to share a complete file with another user.126 The error
message thus gave the false impression that the error was due to
127
the other user, and not in fact generated by the network itself.
Comcast's actions represent a departure from traditional traffic
management activities. 128 Although traffic shaping typically involves slowing down one type of traffic, the AP's tests indicate
that Comcast essentially blocked certain applications almost entirely, despite vague protests to the contrary. 129 Two public interest groups filed a formal complaint with the FCC, alleging
that Comcast utilized deceptive practices and violated the FCC's
principles for information services. 130 On August 21, 2008, the
122 See Peter Svensson, Associated Press, Comcast Blocks Some Internet Traffic, Wash
Post (Oct 19, 2007), available at <http://www.washingtonpost.com/wp-dyn/content/article/
2007/10/19/AR2007101900842.html> (last visited Apr 6, 2008) ("Comcast's interference
...appears to be an aggressive way of managing its network to keep file-sharing traffic
from swallowing too much bandwidth and affecting the Internet speeds of other subscribers.").
123 Id.
124 Id (quoting a Comcast spokesman as saying that "Comcast does not block access to
any applications, including BitTorrent").
125 Id (noting that "BitTorrent in particular is emerging as a legitimate tool for quickly
disseminating legal content").
126 Svensson, Comcast Blocks Some Internet Traffic, Wash Post (cited in note 123)
("Only uploads of complete files are blocked or delayed by the company, as indicated by
AP tests.").
127 Id ("Each PC gets a message invisible to the user that looks like it comes from the
other computer").
128 Id.

129 Id (noting that certain groups "opposed the kind of filtering applied by Comcast").
130 See Formal Complaint of Free Press and Public Knowledge against Comcast Corporation for Secretly Degrading Peer-to-Peer Applications (Nov 1, 2007), available at
<http://www.publicknowledge.org/pdf/fp-pk-comcast-complaint.pdf> (last visited Apr 6,
2008) ("Specifically, Comcast is secretly degrading innovative protocols used for transporting and sharing large files, like high-quality television programming and movies.").
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FCC released an order in this matter. 131 In the order, the FCC
rejected Comcast's argument that its handling of peer-to-peer
applications constituted a permissible form of network management.132 Rather, the FCC determined that such practices contravene policies favoring consumers' ability to access lawful internet
content. 133 The Commissioners pointed out that the fact that
Comcast did not target consumers based on the amount of bandwidth they used, but rather based on their use of a disfavored
application, undermined Comcast's argument that its actions
were reasonably tailored to address network congestion. 134 The
FCC acknowledged that Comcast had committed to ending its
offending practices by the end of the year, and to institute a
complaint network management technique. 135 However, the FCC
ordered Comcast to: (1) disclose "the precise contours of the network practices at issue," (2) to submit a compliance plan to the
Commission showing how it intends to transition its network
practices, and (3) to publicly disclose the details of the network
management practices it intends to implement following the
termination of its prior practices. 136 Some have speculated that
37
Comcast will challenge this decision.1
It is worth noting that the FCC order did not specifically address how internet service providers may proceed with respect to
unlawful internet content. Nonetheless, the order may foreshadow how the FCC handles the issue of network filtering for
online copyright infringement going forward. Specifically, the
order notes that despite its rulemaking authority, "[the Commissioners] instead choose to adjudicate disputes regarding federal
[i]nternet policy on a case-by-case basis."'138 This statement
131 Federal Communications Commission, In the Matters of Formal Complaint of Free
Press and Public Knowledge against Comcast Corporationfor Secretly DegradingPeer-toPeer Applications; BroadbandIndustry PracticesPetition of Free Press et al for Declaratory Ruling that Degradingan Internet Application Violates the FCC's Interney Policy
Statement and Does Not Meet an Exception of "ReasonableNetwork Management," Memorandum Opinion and Order FCC 08-183 (Aug 1, 2008) ("Comcast Memorandum Opinion").
132 Id at *1.
133 Id at *25.

134 Id at *29 (characterizing Comcast's practices as "overinclusive").
135 Comcast Memorandum Opinion at *32 (cited in note 132).
136 Id at *33.

137 See, for example, Matthew Lasar, FCC Order Scolds Comcast for Changing Story
on P2P Blocking, (Ars Technica Aug 20, 2008) available at <http://arstechnica.comlnews.
ars/post20080820-fcc-order-scolds-comcast-for-changing-story-on-p2p-blocking.html>
(last visited Sep 21, 2008) ("It is widely expected that Comcast will challenge this decision
in court, but the company is being circumspect today with the press.").
138 Comcast Memorandum Opinion at *18 (cited in note 132).
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might indicate that the Commission will ultimately decline to
address the issue of network filtering for pirated material
through the use of rulemaking authority
In the words of FCC Chairman Kevin Martin, "when [internet service providers] have reasonable network practices, they
should disclose those and make those public."139 Regulation could
help lift the "heavy veil of secrecy" surrounding current filtering
practices. 140 The current dearth of disclosure by internet service
providers prevents consumers from exercising market preferences for privacy versus network speed, or vice versa. 141 A regulatory approach should therefore include requirements for disclosure regarding filtering procedures so that consumers can make
42
informed choices about their internet service provider. 1
Although groups such as Public Knowledge object to mandatory network filtering, their concerns about the implications of
such action may be misplaced. Their opposition to regulation
may be based on a belief that current law provides sufficient protections to prevent certain filtering practices. For example, Free
Press and Public Knowledge's complaint against Comcast is
based in part on Comcast's alleged violation of the FCC's policy
statement for information services. 143 The FCC's policy statement for information services states that: (1) consumers are entitled to access the lawful internet content of their choice; (2) consumers are entitled to run applications and services of their
139 Ryan Paul, FCC to investigate Comcast BitTorrent blocking, Ars Technica (Jan 8,
2008), available at <http://arstechnica.com/news.ars/post/20080108-fcc-to-investigatecomcast-bittorrent-blocking.html> (last visited Apr 11, 2008).
140 Peter Svensson, Associated Press, Demand for video reshaping Internet, USA Today, available at <http://www.usatoday.com/tech/webguide/internetlife/2008-02-11-videoN.htm> (last visited Apr 6, 2008) (noting that the "heavy veil of secrecy ISPs lay over
their practices makes it very hard to evaluate what they are doing").
141 See Andy Kessler, WSJ: Internet Wrecking Ball (Feb 25, 2008), available at
<http://www.andykessler.com/andy-kessler/2008/02/wsj-internet-wr.html>
(last visited
Apr 10, 2008) ("I have no problem with Comcast cutting back BitTorrent or anything else,
as long as I know about it and I have the choice to go elsewhere with my business.").
142 See Reply Comments of Electronic Frontier Foundation, In the Matter of Petition
for Rulemaking to Establish Rules Governing Network Management Practicesby Broadband Network Operators;Petition for DeclaratoryRuling Regarding Internet Management
Practices;Broadband Industry Practices, WC Docket No. 07-52, *3 (Feb 28, 2008), available at <http://www.eff.org/files/eff-reply-to-comcast.doc.pdf> (last visited Apr 6, 2008)
("[Miarket mechanisms provide a first line of defense against anti-competitive or anticonsumer behavior by ISPs.... [Without adequate transparency regarding the nature
and scope of network management activities by ISPs, those mechanisms will be stymied.").
143 Formal Complaint of Free Press and Public Knowledge against Comcast Corporation (cited in note 131) ("Comcast's actions not only violate the FCC's Policy Statement,
they also consist of deceptive practices.").

556

THE UNIVERSITY OF CHICAGO LEGAL FORUM

[2008:

choice, subject to the needs of law enforcement; (3) consumers
are entitled to connect their choice of legal devices that do not
harm the network; and (4) consumers are entitled to competition
among network providers, application and service providers, and
content providers. 144 These policy statements cannot take the
place of agency rule-making 145 because they lack the force of
law. 146 As a result, these principles alone cannot sufficiently
safeguard consumers' rights. Free Press and Public Knowledge
would have a much stronger case were Comcast accused of violating substantive rules versus a policy statement, which evidences the need for a more concrete statement from the FCC regarding this issue.
This policy statement should, however, serve as guidance
during any rule-making process. Although these principles are
technically policy statements which do not have the force of law,
such statements are generally intended to foreshadow how an
agency would exercise its discretionary power in the future. Thus
even though these principles currently lack the force of law, ISPs
should be on notice that filtering activities should not violate
these principles, and that the agency's future actions will be
guided by these principles. From a policy standpoint, these principles would help ensure that a filtering regime is narrowly tailored so as not to impede lawful user activity.
In addition, it is critical that network filtering not compromise the First Amendment rights of internet users. Filtering
technologies that risk accidentally censoring free speech in the
course of filtering infringing activity should be rejected.147 Furthermore, it is not clear how filtering technology could distinguish infringing activity from file sharing that constitutes fair
use. Codified at 17 USC § 107, the fair use defense provides:

144 See Federal Communications Commission, New Principles Preserve and Promote
the Open and Interconnected Nature of Public Internet, *1 (Aug 5, 2005) available at
<http://hraunfoss.fcc.gov/edocs-public/attachmatch/DOC-260435Al.pdf> (last visited Apr
6, 2008).
145 Pelissero v Thompson, 170 F3d 442, 447 (4th Cir 1999) (noting that "[a] policy
statement ... is not a substantive rule but rather an interpretative statement of position
circulated within an agency that serves to provide administrative guidance in applying a
then existing published rule").
146 Angele Gilroy, Net Neutrality: Background and Issues, CRS Report for Congress
(Dec 20, 2007) (noting that the four principles outlined in FCC's policy statement "have
no legal force and FCC Chairman Martin has not called for their codification").
147 See, for example, Reply Comments of Public Knowledge, et al, In the Matter of
BroadbandIndustry Practicesat *7-9 (cited in note 6).
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The fair use of a copyrighted work, including such use by
reproduction in copies . . ., for purposes such as criticism,
comment, news reporting, teaching (including multiple
copies for classroom use), scholarship, or research, is not
an infringement of copyright."' 148 The Supreme Court has
characterized fair use as a built-in First Amendment accommodation for copyright law. 149 Fair use thus "balances
the public interest in the free flow of ideas and information with the copyright holder's interest in exclusive proprietary control of his work. It permits use of the copyrighted matter in a reasonable manner without the copyright owner's consent, notwithstanding the monopoly
granted to the owner. 150
In its filings to the FCC, Public Knowledge argued that current filtering technology may inadvertently block "lawful uses,
such as the creation and transfer of backup copies, time- and
space-shifting, and 'me to me' transfers (where a computer user
transfers legally-purchased content from one device to another
over the internet)."'151 As a result, it may be impossible to distinguish between lawful and illegal peer-to-peer transfers.152 Until
filtering technology adequately controls for such speech concerns,
including the fair use of copyrighted material, it would be premature for the FCC to require, or for the private sector to voluntarily implement, such technologies. 153 Should the FCC take steps
to require network filtering, it should simultaneously ensure that
companies refrain from implementing filtering technology until
safeguards are in place to protect these rights.

148 Eldred v Ashcroft, 537 US 186, 220 (2003).
149 Id at 219-20 (noting that "copyright law contains built-in First Amendment accommodations," including 1) the fact that it protects expression versus ideas and 2) the
fair use defense).
150

Roy Export Co Establishment v Columbia Broadcasting System, Inc, 672 F2d 1095

(2d Cir 1982).
151 Reply Comments of Public Knowledge, et al, In the Matter of BroadbandIndustry
Practices,at 11 (cited in note 6).
152 Id (noting the possibility of not being able "to distinguish [acceptable transfers]
from infringing transfers").
153 See County of Suffolk v First Am Real Estate Solutions, 261 F3d 179, 183 (2d Cir
2001) (noting that "[t]he fair use 'doctrine permits [and requires] courts to avoid rigid
application of the copyright statute when, on occasion, it would stifle the very creativity
which that law is designed to foster,"' quoting Campbell v Acuff-Rose Music, Inc, 510 US

569, 577 (1994)).

558

THE UNIVERSITY OF CHICAGO LEGAL FORUM

[2008:

V. CONCLUSION

In conclusion, despite the ambiguous language of the Communications Act with respect to the FCC's regulatory authority,
the FCC may mandate network filtering pursuant to its ancillary
jurisdiction. The FCC's ancillary jurisdiction is limited, however,
to regulation of traffic that compromises the FCC's statutory goal
of making communications "available, so far as possible, to all
the people of the United States."'154 Thus where network congestion is not an issue, the FCC lacks the authority to regulate
online copyright infringement under current law. As noted by the
court in Motion Pictures Association,155 the language of Title I
deals with promoting internet access and availability, not with
monitoring content. Requiring network filters to prevent the flow
of copyrighted material specifically, versus material that harms
the flow of internet traffic generally, could be considered beyond
the scope of the FCC's ancillary jurisdiction. The FCC cannot
simply police online unlawful activity unless the activity burdens
internet access, thus triggering the FCC's ancillary jurisdiction
to take reasonable steps to facilitate communications access.
The FCC would be on the most solid footing by narrowly tailoring any regulatory policy to target not all online infringement,
but rather only those offenders whose activities have the most
drain on network traffic. Chevron suggests that based on the
ambiguity of the Communications Act, a reviewing court would
likely defer to the FCC's determination of the level of impact on
network traffic that filters should aim to detect.156 If online copyright infringement truly burdens internet traffic more so than
other online activity, it follows that the majority of the activity
that exceeds the level of interference set by the FCC will in fact
consist of infringing activity. This model of action will not entirely placate proponents of copyright filtering, who would like
the FCC to mandate filtering of all online copyright infringement. Yet it would provide a measure of relief to copyright holders without exceeding limitations on the FCC's regulatory authority under current law.
In addition, oversight by the FCC may be necessary to protect the rights of internet users. Recent revelations regarding
154 47 USC § 151.
155 Motion PicturesAssociation, 309 F3d at 798.
156 Chevron, 467 US at 844 (noting longstanding judicial deference to an executive
department's construction of a statutory scheme it is entrusted to administer and the
overall principle of deference to administrative interpretations).
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Comeast's treatment of BitTorrent and NBC Universal's call for
a massive filtering scheme do not inspire confidence in the ability
of the private sector to implement a filtering regime that adequately addresses consumers' concerns about openness in terms
of filtering measures being undertaken, privacy, and speech.
Having the FCC oversee the implementation of certain forms of
networking filtering, ideally through adopting disclosure requirements and standards for filtering technology, is not only
permissible under the Communications Act, it is also preferable
to waiting for a market solution.

F!-M-m-t-l

