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State Prison Conditions and the
Eighth Amendment: What Standard
for Reform Under Section 1983?
For two decades the federal judiciary has recognized the right
of state prison inmates to challenge the constitutionality of their
conditions of confinement.' Prisoner challenges generally invoke 42
U.S.C. § 1983, the federal civil rights statute forbidding the deprivation of constitutional rights under color of state law.2 Where federal courts once took a "hands off" attitude towards state prisons,3
judges no longer hesitate to condemn dilapidated, outmoded, unhealthy, and dangerous prisons as violative of an inmate's Eighth
Amendment right to be free from cruel and unusual punishment. 4
To date, the federal courts have placed prisons in more than half
the states under judicial oversight.5
It is not immediately obvious, however, that the language of
the Eighth Amendment reaches suits challenging prison condiThe first cases to provide injunctive relief under 42 U.S.C. § 1983 involved conditions
in the Arkansas state penitentiary system. See Talley v. Stephens, 247 F. Supp. 683 (E.D.
Ark. 1965) (prisoner access to the courts); Jackson v. Bishop, 268 F. Supp. 804 (E.D. Ark.
1967) (corporal punishment); Holt v. Sarver, 309 F. Supp. 362, 372 (E.D. Ark. 1970), aft'd,
442 F.2d 304 (8th Cir. 1971). The Supreme Court definitively supported the application of
the Eighth Amendment to conditions of confinement cases in Hutto v. Finney, 437 U.S. 678,
685 (1978) ("Confinement in a prison or in an isolation cell is a form of punishment subject
to scrutiny under Eighth Amendment standards.").
2 The relevant provision of the statute reads:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes to
be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress.
I See, for example, United States v. Ragen, 337 F.2d 425, 426 (7th Cir. 1964) ("Except
under exceptional circumstances, internal matters in state penitentiaries are the sole concern of the states and federal courts will not inquire concerning them."). Cases are collected
at 18 A.L.R. Fed. 7, 19-21 (1974).
4 "Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted." U.S. Const. amend. VIII.
I See Cody v. Hillard, 599 F. Supp. 1025 (D.S.D. 1984), aff'd, 799 F.2d 447 (8th Cir.);
French v. Owens, 538 F. Supp. 910 (S.D. Ind. 1982), aff'd, 777 F.2d 1250 (7th Cir. 1985);
Balla v. Idaho State Bd. of Corrections, 595 F. Supp. 1558 (D. Idaho 1984). For a list of
court orders in 24 additional states, see Rhodes v. Chapman, 452 U.S. 337, 353 n.1 (1981)
(Brennan, J., concurring).
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tions. The word "punishment" refers to deliberate or intentional
human conduct, and only unusual punishment cruelly inflicted is
proscribed. Thus, while a malicious attack by a prison guard on a
prisoner would undoubtedly support a suit,6 a traffic accident on a

prison driveway caused by a custodial officer's negligence might injure a prisoner without violating his Eighth Amendment rights.
The Eighth Amendment seems to require that punishment be consciously imposed-however the punishing authority's state of mind
might be defined-before it can be declared unconstitutional. 7
Lawsuits challenging the constitutionality of prison conditions
are thus problematic because of the difficulty in identifying a particular defendant whose discrete instances of misconduct satisfy
the requirement of subjective intent implied by the language of the
Eighth Amendment. Rather, oppressive prison conditions generally
reflect a cumulative process of deterioration and unconscious neglect. They often evidence institutional deficiencies and the failings
of a prison bureaucracy as a whole. As one writer noted: "In dealing with the actions of large political or corporate aggregates, notions of will, intention, or fault increasingly become only
metaphors."'
Although the Eighth Amendment seems to require an element
of intent as a predicate for any form of relief, cases finding unconstitutional prison conditions and ordering injunctive reform have
generally relied on objective criteria. For instance, one court utilized a state health agency's condemnation of a prison sewage system to support its conclusion that the resulting health problems
created an unconstitutional condition of confinement. 9 The
agency's condemnation was seen as objective evidence to support a
finding that the prison environment was unconstitutional, and was
0

Force applied "maliciously and sadistically for the very purpose of causing harm" is

actionable. Whitley v. Albers, 106 S. Ct. 1078, 1085 (1986), quoting Johnson v. Glick, 481
F.2d 1028, 1033 (2d Cir. 1973).
This was part of the Supreme Court's holding in Francis v. Resweber, 329 U.S. 459
(1947). Part I of this Comment discusses more fully the Supreme Court's interpretation of
the Eighth Amendment.
8 Abram Chayes, The Role of the Judge in Public Law Litigation, 89 Harv. L. Rev.
1281, 1296 (1976).
Gates v. Collier, 501 F.2d 1291, 1300 (5th Cir. 1974). In assessing a prison environment, a court "must be open to evidence and assistance from many sources, including expert
testimony and studies on the effect of particular conditions on prisoners. For this purpose,
public health, medical, psychiatric, psychological, penological, architectural, structural, and
other experts have proved useful to the lower courts in observing and interpreting prison
conditions." Rhodes v. Chapman, 452 U.S. 337, 363 (1981) (Brennan, J., concurring).
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relied on even though it did not reflect on the state of mind of the
prison officials. 10
In 1981 the Supreme Court addressed the problem of prison
conditions for the first time. The Court's decision in Rhodes v.
Chapman" reflects the tension between the requirement of a
wrongdoer implied by the Eighth Amendment and the objective
nature of the harm at issue. The majority held that prison conditions must evidence the "wanton and unnecessary infliction of
pain" before relief can be granted under Section 1983.12 In a separate concurrence, Justice Brennan challenged this interpretation of
the Eighth Amendment, articulating an objective
standard which
13
focused on the prison conditions themselves.
The Justices in Rhodes apparently disagreed over who or what
was on trial below. The named defendants were the Governor of
Ohio and high-level prison officials including the warden. The majority directed its opinion to the acts and omissions of the prison
officials as administrators of the facility. Justice Brennan, however,
treated the objective conditions themselves as the crux of the violation. 4 Despite Brennan's argument that an objective determination regarding the prison conditions should resolve the case, the
Court in Rhodes declared that the conduct of the prison officials,
as agents of the State, 5 is the dispositive issue. Only state officials,
it seems, can impose punishment proscribed by the Eighth
Amendment.
But the question raised by Justice Brennan remains unanswered: whether the threshold element of an inmate's case revolves
around the conditions themselves. As a result of the tension, typified in Rhodes, between the objective element emphasized by
Brennan and the subjective element emphasized by the Rhodes
majority, courts have encountered considerable difficulty in determining when the Constitution has been violated.
10 For a list and discussion of the eleven most common conditions subject to litigation,
see Ira P. Robbins and Michael B. Buser, Punitive Conditions of Prison Confinement: An
Analysis of Pugh v. Locke, 29 Stan. L. Rev. 893, 909-14 (1977).
" 452 U.S. 337 (1981).
12 Id. at 347.
13Id. at 364 (Brennan, J., concurring).
11Id. at 362. See text at notes 47-51.
15Under the Eleventh Amendment, the states themselves are immune from suit. It is
well settled, however, that when state officials act unconstitutionally "under color of state
law," they do so "without the authority" of the state and may be sued as individuals. Ex
Parte Young, 209 U.S. 123, 159 (1908). Even if, as Justice Brennan contended in Rhodes,
the prison bureaucracy is conceptually the proper defendant, the Eleventh Amendment requires inmates to demonstrate that particular officials have engaged in unconstitutional
behavior.
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This comment attempts to define more precisely the Rhodes
standard and its appropriate application. Part I examines the Supreme Court's varying interpretations of the Eighth Amendment,
and considers whether the prohibition against cruel and unusual
punishment does in fact require a demonstration of fault. Part II
then examines federal decisions concerning the conditions of
prison confinement. It first establishes the standard of relief under
Rhodes and then explores its application in the lower federal
courts. Part III briefly shows why an objective legal standard is
appropriate in prison condition cases. It discusses injunctive actions for prison reform within the broader context of institutional
and structural reform litigation. Finally, Part IV suggests an analytical framework that allows courts to engage in an objective analysis of the prison environment while satisfying the state of mind
requirement of the Eighth Amendment.
I.

INTERPRETING THE EIGHTH AMENDMENT

In 1947, the Supreme Court considered a unique application of
the Eighth Amendment to a state's execution procedures. The petitioner in Francis v. Reswebber 6 had been convicted in a state
court of murder and sentenced to death by electrocution. Through
no fault of any state official, a mechanical failure had prevented
the electric charge from accomplishing its purpose. A second death
warrant was issued by the Governor of Louisiana, and the petitioner filed writs of prohibition and habeas corpus which were denied by the state supreme court.
The United States Supreme Court considered and rejected the
petitioner's claim that it would be cruel and unusual punishment
to force him to prepare for death once again: "The cruelty against
which the Constitution protects . . . is cruelty inherent in the
method of punishment.... The fact that an unforseeable accident
prevented the prompt consummation of the sentence cannot, it
seems to us, add an element of cruelty to a subsequent execution."'17 The lack of any intent by prison officials to subject the
prisoner to any suffering was decisive: "There is no purpose [evident] to inflict unnecessary pain ....
18
More recently, however, the Court has cast doubt upon the
idea that the Eighth Amendment contains a state of mind require's 329
17

U.S. 459 (1947).

Id. at 464.

18 Id.
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ment. In Furman v. Georgia9 the Court declared a Georgia capital
sentencing statute unconstitutional. Because every Justice filed a
separate opinion, the grounds for the decision were unclear.2 °
Members of the Court condemned the unbridled discretion vested
in the capital sentencing authority (i.e., the trial judge or jury),
and were disturbed by evidence of racial discrimination in the statute's application.2 1 Several Justices emphasized that the death
penalty was inflicted in a capricious and arbitrary manner, and was
therefore cruel and unusual.
The capriciousness to which the Court referred, however,
plainly could not have been attributed to any individual prison official or decision maker. Although the state as a whole might have
acted "arbitrarily," the attribution of any intent to the state would
have been a mere fiction. Justice Stewart, for instance, contended
that "[t]hese death sentences are cruel and unusual in the same
way that being struck by lightning is cruel and unusual. 2 2 The
comparison misses the point, however. Lightning is a natural phenomenon. It strikes randomly and is incapable of possessing intent.
It may be unusual but it cannot be cruel.
Other aspects of Furman confirm that the Court resolved the
Eighth Amendment issue primarily on the basis of objective evidence. Justice Marshall asked four questions in his concurring
opinion, none of which focused on the motivation of state actors:
(1) Does the punishment inherently involve physical pain and suffering? 23 (2) Was the punishment "previously unknown" as a penalty for a given offense? 24 (3) Does the death penalty serve any
"valid legislative purpose? '25 (4) Is it "abhorrent to currently ex-

408 U.S. 238 (1972).

For useful accounts of modern Eighth Amendment doctrine, see Jane C. England,
Capital Punishment in the Light of Constitutional Evolution: An Analysis of Distinctions

Between Furman and Gregg, 52 Notre Dame Law. 596 (1977); Note, The Death Penalty and
Federalism: Eighth Amendment Constraints on the Allocation of State Decisionmaking
Power, 35 Stan. L. Rev. 787, 788-93 (1983).
21 Furman, 408 US. at 257 (Douglas, J., concurring) ("They are pregnant with discrimination. . . ."); id. at 310 (Stewart, J., concurring) ("My concurring Brothers have demonstrated that, if any basis can be discerned for the selection of these few to be sentenced to
die, it is the constitutionally impermissible basis of race."); id. at 364 (Marshall, J., concurring) (examining statistics which indicate discriminatory application of the death penalty).
22 Id. at 309 (Stewart, J., concurring).
22 Id. at 330 (Marshall, J., concurring).
24 Id. at 331. If so, then the punishment would be "unusual." Marshall here questioned
the significance of the word "unusual," arguing that its use was "inadvertent."
25 Id. If not, the punishment would be excessive and unnecessary. Marshall cited
Weems v. U.S., 217 U.S. 349 (1910). It has been argued that this test of proportionality
should be measured by objective criteria. Note, Sentencing-Objective Criteria Must Be
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isting moral values?" 26
Eighth Amendment scrutiny of both a capital sentencing
scheme and the management of a prison presents similar analytic
problems. Individual decisions are not easily isolated from the
behavior of a bureaucracy as a whole. In Furman, statistical evidence was the primary instrument for proving the discriminatory
effect of the state's capital sentencing scheme. The Justices may
have tacitly inferred intent from this evidence in the same way
that courts impute a state of mind to prison officials on the basis of
systematically deficient prison facilities or procedures. 28 Nowhere,
however, is this inference made explicit.
The impulse to examine objective evidence of bureaucratic
failure rather than the subjective fault of individual officials may
be stronger when judging a capital sentencing scheme than a
prison administration. Whereas a warden is directly responsible for
the overall operation of a state prison, no individual occupies a
functionally equivalent role in the state sentencing apparatus. The
capricious application of Georgia's capital sentencing statute was
the product of decisions by a multitude of judges and juries undirected by any coordinating authority. Accountability is clearer
when a traceable chain of command identifies one, or a small number of, responsible actors.
II.

EIGHTH AMENDMENT SCRUTINY OF PRISON CONDITIONS

Federal court rulings on cruel and unusual punishment in
state prisons have used the same constitutional standard in both
conditions of confinement cases and suits for damages alleging
abuse by individual prison officials. This unitary analytic framework stems primarily from three Supreme Court cases, only one of
which considered the conditions of prison confinement. 29 Despite
Used in Evaluating Proportionality of Sentence, 14 Seton Hall L. Rev. 1004 (1984).
2 Furman, 408 U.S. at 333. Marshall's own evidence relied primarily on polls of the

American people. The Court has subsequently said that it must look to "objective indicia"
derived from history when required to assess contemporary values. Rhodes v. Chapman, 452
U.S. at 346 (1981), citing Gregg v. Georgia, 428 U.S. 153, 176-87 (1976).
27 See McClesky v. Kemp, 753 F.2d 877, 907-18 (11th Cir. 1985) (en banc) (Johnson, J.,
dissenting in part) (comparing discriminatory intent and discriminatory effect when judging
whether a capital sentencing scheme is arbitrary and capricious under the Eighth Amendment), aff'd, 107 S. Ct. 1756 (1987).
28 For a discussion of this method of legal analysis in prison condition cases, see text at
notes 58-68.
"9The three cases are Estelle v. Gamble, 429 U.S. 97 (1976) (medical malpractice);
Rhodes v. Chapman, 452 U.S. 337 (1981) (prison overcrowding); and Daniels v. Williams,
106 S.Ct. 662 (1986) (negligent behavior by prison officials).
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strong objections from Justices Stevens and Brennan, these three
decisions have included a state of mind component requiring a
high level of subjective intent to establish Eighth Amendment violations.30 Reflecting the holding in Francis v. Reswebber,31 courts
have generally required that a well-stated cause of action plead
mental culpability on the part of the prison officials. Plaintiffs
must prove that the defendant behaved in a manner which was not
simply negligent but "deliberately indifferent" to the rights of an
inmate or of the inmate population in general.2
A. Treatment by the Supreme Court
The Supreme Court first articulated the "deliberate indifference" standard in Estelle v. Gamble."3 Gamble, a prison inmate,
brought suit against the Medical Director of the Texas Department of Corrections and two other officials. Gamble had injured
his back while engaged in prison-related work. He complained that
he had received inadequate medical treatment and thus had been
subjected to cruel and unusual punishment. Evidence showed that
Gamble had been treated by medical personnel on 17 occasions
during a three-month period after his injury.3 4 The sole bases for
Gamble's complaint were that he had been diagnosed incorrectly
and given inadequate treatment.35
The Supreme Court rejected the inmate's complaint. The
Court concluded that not every accident or claim of medical maltreatment is actionable under Section 1983. "Medical malpractice
does not become a constitutional violation merely because the vic30 See text at notes 16-28 for a discussion of subjective fault in the language of the
Eighth Amendment.
31 329 U.S. 459 (1947).
32 The standard of liability under the constitutional provision must be determined because Section 1983 itself has no independent state of mind requirement. Any issue of liability under Section 1983 derives from the underlying constitutional violation. Parratt v. Taylor, 451 U.S. 527, 534 (1981). Until Daniels v. Williams, 106 S. Ct. 662 (1986), the federal
circuit courts of appeal were in conflict over the exact standard to use under the Eighth
Amendment. See Jackson v. City of Joliet, 465 U.S. 1049, 1050 (1984) (White and Rehnquist, J.J., dissenting to denial of certiorari on the ground that lower courts need guidance).
The parameters of the dispute can best be understood by comparing Clappier v. Flynn,
605 F.2d 519 (10th Cir. 1979) (negligent failure to protect inmate from assault violates parallel interest protected by both common law of tort and Eighth Amendment), with Estate of
Davis v. Johnson, 745 F.2d 1066 (7th Cir. 1984) (negligence by state official does not violate
the Eighth Amendment). See also, Laird Kirkpatrick, Defining a Constitutional Tort Under
Section 1983: The State-of-Mind Requirement, 46 U. Cin. L. Rev. 45 (1977).
33 429 U.S. 97 (1976).
11 Id. at 107.
35 Id.
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tim is a prisoner. In order to state a cognizable claim, a prisoner
must allege acts or omissions sufficiently harmful to evidence deliberate indifference to serious medical needs." 6 The proper forum
for Gamble's action was a state court that could afford relief under
the Texas Tort Claims Act."'
Justice Stevens dissented, expressing dissatisfaction with the
Court's emphasis on the state of mind of the defendant prison officials. Stevens argued, "the Court improperly attaches significance
to the subjective motivation of the defendant as a criterion for determining whether cruel and unusual punishment has been inflicted .... [W]hether the constitutional standard has been violated should turn on the character of the punishment rather than
the motivation of the individual who inflicted it.""5
Five years after Gamble, the Supreme Court confronted the
issue of prison reform for the first time. In Rhodes v. Chapman,39
the inmates of an Ohio maximum security state penitentiary
sought injunctive relief against the prison's practice of "double celling." The prison was of modern design and high quality, but as a
result of overcrowding two men were forced to share one cell measuring sixty-three square feet.40 Speaking for the Court, Justice
Powell said that while a punishment need not be "physically barbarous" to be cruel and unusual, it must "involve the unnecessary
and wanton infliction of pain."' 41 The Court ruled that Ohio's prac42
tice of double celling did not reach this level of cruelty.
In Rhodes, the Court apparently extended the state of mind
requirement it had used in other Eighth Amendment contexts to
conditions of confinement cases.43 The majority used the word
"wanton" to modify "infliction of pain" 44 and discussed Estelle v.
Gamble approvingly. 45 Indeed, one federal circuit court recently
3' Id. at 106.
37 Id.at 107.
38Id. at 116 (Stevens, J., dissenting).
39 452 U.S. 337 (1981).
40 Id. at 341.
41 Id. at 346, quoting Gregg v. Georgia, 428 U.S. 153, 173 (1976).
42452 U.S. at 352.
43A number of circuit courts have interpreted Rhodes in this manner. See Caldwell v.
Miller, 790 F.2d 589, 600 (7th Cir. 1986); Riley v. Jeffes, 777 F.2d 143, 147 n.8 (3d Cir. 1985);
Shrader v. White, 761 F.2d 975, 978-80 (4th Cir. 1985); Smith v. Coughlin, 748 F.2d 783, 787
(2d Cir. 1984).
4, Compare Smith v. Wade, 461 U.S. 30, 39 n.8 (1983). The dissent in Smith argued
that wantonness means actual ill will or intent, while the majority found that it amounts to
recklessness. In either case, the word connotes a subjective state of mind.
41Though the Court did not specifically rely on its decision in Gamble, it cited approvingly "the contemporary standard of decency" which it proposed there. Rhodes, 452 U.S. at

STANDARDS FOR PRISON REFORM

411]

concluded that the Gamble
and Rhodes standards for relief were
46
functionally the same.

In a concurring opinion, Justice Brennan noted that prison
conditions had been the subject of much lower court litigation. Although Brennan did not expressly address the question whether
improper motivation was an essential element of an Eighth
Amendment violation, his review of the lower courts' treatment of
the issue led him to articulate an objective legal standard. 47 "The
first aspect of judicial decision-making in this area is scrutiny of
the actual conditions under challenge. '48 Then the Court must apply "realistic yet humane standards to the conditions as observed. '49 Brennan wrote: "In determining when prison conditions
pass beyond legitimate punishment and become cruel and unusual,
the 'touchstone is the effect upon the imprisoned.' "5 That effect
depends upon the cumulative impact of prison conditions on a
prisoner's physical, mental, and emotional health."
The Court's most recent consideration of constitutional tort
litigation concerning prison conditions came in January 1986, in
Daniels v. Williams.52 An inmate at a city jail in Richmond, Virginia slipped on a pillow and fell down a staircase injuring his back
and ankle. The complaint alleged that a correctional deputy had
negligently left the pillow on the stairs, and that this negligence
had deprived the inmate of his Fourteenth Amendment liberty interest in freedom from bodily injury.5
Justice Rehnquist observed that the Constitution does not
regulate the daily affairs and contacts of individuals, rather it limits government and regulates its relations with the governed. 4 The
Fourteenth Amendment, said Rehnquist, restricts only deliberate
decisions of governmental officials to deprive a person of life, lib347.
48 Riley v. Jeffes, 777 F.2d 143, 147 n.8 (3d Cir. 1985) ("We do not see that any distinction may profitably be drawn between deliberate indifference and wanton indifference.").
4 See text at notes 58-68 for a discussion of some of these lower federal court cases.
48

Rhodes, 452 U.S. at 362 (Brennan, J., concurring).
Id. at 363. Compare Trop v. Dulles, 356 U.S. 86, 101 (1958) (the Eighth Amendment

"must draw its meaning from the evolving standards of decency that mark the progress of a
maturing society.").
"1 452 U.S. at 364 (Brennan, J., concurring), quoting Laaman v. Helgemoe, 437 F.

Supp. 269, 323 (D.N.H. 1977); see also Doe v. District of Columbia, 701 F.2d 948, 957 (D.C.
Cir. 1983); Miles v. Bell, 621 F. Supp. 51, 60 (D. Conn. 1985).
"

Rhodes, 452 U.S. at 364.

52

106 S. Ct. 662 (1986).

53 Id. at 663.

" Id. at 666.
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erty or property,5 5 not a mere lack of due care or "failure to measure up to the conduct of a reasonable person."56
Daniels apparently reaffirmed the Gamble and Rhodes requirement of mental culpability in Eighth Amendment litigation.57
Harsh prison conditions must be wantonly inflicted or deliberately
ignored to be cruel and unusual punishment.
B. Treatment by the Lower Federal Courts
In Rhodes the Supreme Court failed to address the fundamental difference between an inmate's complaint against an individual
defendant and a complaint challenging the overall effect of prison
conditions. A tension therefore exists between the Court's two
principal conclusions of law: it has imposed an affirmative state of
mind requirement and at the same time affirmed the legitimacy of
5
examining the totality of prison conditions 51-a
totality that may
not arise from any individual's deliberate choice.
The federal judiciary's response to Rhodes reflects this confusion. Lower federal courts have struggled to define the totality of
conditions approach. 59 Federal courts typically undertake extensive
surveys of the challenged conditions and objectively compare them
to constitutional minima. At the same time, the subjective element
of Rhodes forces courts to seek "a judicial tool that [will] permit
intervention without unnecessarily expanding the scope of the
5 Id. at 665.
56Id. On the same day the Court decided in a companion case that negligent failure to
prevent inmate assaults was not actionable under the Eighth Amendment. Davidson v. Cannon, 106 S.Ct. 668 (1986).
17 While Daniels involved the deprivation of liberty in contravention of the Fourteenth
Amendment, that Amendment incorporates the prohibitions of the Eighth Amendment and
applies them to the states. Robinson v. California, 370 U.S. 660, 666-68 (1962).
" The "totality of conditions" approach considers the combined impact of numerous
elements of the prison environment. While no single condition may rise to unconstitutional
levels, most courts have accepted a theory which looks to their aggregate effect on the inmates. See, for example, Jones v. Diamond, 636 F.2d 1364 (5th Cir. 1981); but see, Hoptowit
v. Ray, 682 F.2d 1237 (9th Cir. 1982). The Ninth Circuit alone rejects the totality approach.
The decision in Rhodes is considered by some as the Supreme Court's stamp of approval on the totality analysis. While the majority does not explicitly state as much, it does
note that "[c]onditions .. .alone or in combination, may deprive inmates of the minimal
civilized measure of life's necessities." 452 U.S. at 347. Justice Brennan expressly finds the
majority's standard to be one of totality. Id. at 363 n.10 (Brennan, J., concurring) ("The
Court today adopts the totality-of-the-circumstances test."). Numerous lower courts cite
Rhodes for this proposition. See, for example, Shrader v. White, 761 F.2d 975, 979 (4th Cir.
1985); Madyun v. Thompson, 657 F.2d 868, 874 n.10 (7th Cir. 1981); Villanueva v. George,
659 F.2d 851, 854 (8th Cir. 1981); Ruiz v. Estelle, 650 F.2d 555, 568 (5th Cir. 1981); Groseclose v. Dutton, 609 F. Supp. 1432, 1443 (M.D. Tenn. 1985) (collecting cases).
" Groseclose, 609 F. Supp. at 1442 (citations omitted).
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Eighth Amendment."6
Accordingly, the circuit courts have indicated that two sorts of
evidence may enable them to infer deliberate indifference from objective prison conditions: (1) proof of a series of negligent incidents, closely related in time, and (2) evidence of systemic deficiencies in staffing, facilities or procedures which make
unnecessary suffering inevitable." The second method is hardly
distinguishable from the approach Brennan detailed in his concurrence in Rhodes. Courts scrutinize the challenged conditions and
then apply realistic yet humane standards for prison life. 2 For instance, in Ramos v. Lamm'3 the Tenth Circuit found that insufficient staffing and an inadequate architectural layout had contributed to the atmosphere of violence and fear that permeated a
Colorado prison. The court found that inmates had a right to be
free from such fear e6 and concluded that the "State" was deliberately indifferent to the suffering of physically threatened inmates.
The difficulties in applying Rhodes have led to a lack of uniformity in the lower federal courts. In some prison condition cases,
courts do not speak of deliberate indifference at all. In Groseclose
v. Dutton,6 5 a federal district court found the conditions of a Tennessee prison unconstitutional. The court was clearly influenced by
Justice Brennan's concurrence in Rhodes.6 6 Citing deficient prisoner classification schemes, lengthy "in-cell" time, and lack of hyso Id.

11See, for example, Wellman v. Faulkner, 715 F.2d 269, 272 (7th Cir. 1983); Ramos v.
Lamm, 639 F.2d 559, 575 (10th Cir. 1980); Inmates of Allegheny City Jail v. Pierce, 612 F.2d
754, 762-63 (3d Cir. 1979); Todaro v. Ward, 565 F.2d 48, 52 (2d Cir. 1977); Robert E. v.
Lane, 530 F. Supp. 930, 939-40 (N.D. Ill. 1981); Laaman v. Helgemoe, 437 F. Supp. 269, 31213 (D.N.H. 1977).
2 For a discussion of Brennan's test, see notes 47-51 and accompanying text. As one
writer has noted, courts hearing prison reform cases often have rejected traditional Eighth
Amendment jurisprudence, represented by the "shock the conscience" test used in Whitley
v. Albers, 106 S. Ct. 1078, 1088 (1986), and "used basically inductive reasoning from factual
findings." Robbins and Buser, 29 Stan. L. Rev. at 906 (cited in note 10). Robbins and Buser
describe the court's memorandum opinion in Pugh v. Locke, 406 F. Supp. 318 (M.D. Ala.
1976), as "primarily a litany of undisputed facts concerning the conditions in [Alabama's]
four principal correctional facilities." The evidence in Pugh included over one thousand
stipulated facts. 29 Stan. L. Rev. at 896. Pugh predated Estelle v. Gamble, 429 U.S. 97
(1976), but the method of inquiry is the same as cases using the "systematic deficiencies"
test.
' 639 F.2d 559, 573 (10th Cir. 1980).
04 Compare Woodhous v. Commonwealth of Virginia, 487 F.2d 889, 890 (4th Cir. 1973)
("A prisoner has a right, secured by the Eighth and Fourteenth Amendments, to be reasonably protected from constant threat of violence and sexual assault by his fellow
inmates ... ").
65609 F. Supp. 1432 (M.D. Tenn. 1985).
6 Id. at 1442-43.
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gienic necessities as the basis for its decision, the court simply held
that "[fi]f the aggregate .conditions transgress constitutional standards, the court is then empowered to fashion an appropriate
67
remedy.1
Even when courts infer intent from objective criteria, it is not
always clear whose conduct and whose state of mind is at issue. In
Ramos, for example, the Colorado prison warden certainly was not
responsible for the architectural layout of the prison facility. In
short, the courts need a more precise, workable test for the attribution of subjective responsibility. 8
III.

PRISON REFORM WITHIN THE CONTEXT OF STRUCTURAL

LITIGATION

Initially, the lower courts' tests seem perfectly appropriate.
Finders of fact often infer a mental state from objective evidence.
They act on the common sense theory that people usually intend
the natural consequences of their acts. 9 But that intuition breaks
down when the actor is not an individual but rather an institution.
Bureaucracies behave in ways that are not attributable to particular decision makers. Consequences are often the unintended products of a multitude of circumstances. As Professor Owen Fiss has
noted, the concept of a "wrongdoer" disappears when an institution is the defendant on trial. 0
Suits challenging prison conditions address the constitutional
limitations placed on institutional behavior. In this sense, they depart from the classic model of litigation between individual parties.
In these more traditional lawsuits-described by one commentator
as "discrete adjudication"-the target of the lawsuit is a particular
incident or practice.7 1 As the Tenth Circuit noted in Battle v. An-

67Id. at 1444.
" The Ramos court seemed to consider the conduct of the State as an aggregate. "Such
conditions endanger [inmates'] health and well-being, make unnecessary suffering inevitable, and evince on the part of the State a deliberate indifference to the serious health needs
of the prison population." 639 F.2d at 578.
" See, for example, State v. Carlson, 5 Wis. 2d 595, 604, 93 N.W.2d 354, 359 (1958).
The Supreme Court, however, has rejected the application of this presumption in criminal
cases. The Court ruled that a jury instruction embodying this presumption deprived the
defendant of his due process rights by relieving the prosecution of the burden of proving
beyond a reasonable doubt every element necessary to convict the defendant. Sandstrom v.
Montana, 442 U.S. 510, 520-24 (1979).
70 Owen M. Fiss, The Forms of Justice, 93 Harv. L. Rev. 1, 22 (1979). Of course, governmental institutions themselves are immune from suit. See note 15.
" See generally, Note, Complex Enforcement: Unconstitutional Prison Conditions, 94
Harv. L. Rev. 626 (1981).
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derson,72 a prison reform suit "is not intended to resolve some narrow, discrete dispute between [the named parties]; instead, it involves an intervention in the operation of a state institution to
eliminate unconstitutional practices, an intervention that commentators have described as 'structural reform.' ,73
This "public law" litigation 4 reflects our modern, bureaucratic
and institutionalized mode of governance. As Professor Fiss
observed:
[T]he focus of structural reform is not upon particular
incidents or transactions, but rather upon the conditions
of social life and the role that large-scale organizations
play in determining those conditions. What is critical is
not the black child turned away at the door of the white
school, or the individual act of police brutality. These incidents may have triggered the lawsuit. They may also be
of evidentiary significance: evidence of a "pattern and
practice" of racism or lawlessness. But the ultimate subject matter of the lawsuit or focus of the judicial inquiry
is not these incidents, these particularized and discrete
events, but rather a social condition that threatens important constitutional values and the organizational dynamic that creates and perpetuates that condition. 5
Although this distinction between particular incidents and social conditions is theoretically attractive, in practice courts cannot
always clearly distinguish between prison conditions and prison
practices.7 6 If the prison conditions were themselves on trial, Justice Brennan's "effects" test would be appropriate. A court would
be free to consider only the prison environment. But the prison
officials, not the "conditions," are the named defendants.
72

708 F.2d 1523 (10th Cir. 1983).

7

Id. at 1537 (McKay, J., concurring) (citations omitted).

7'Public law litigation as a topic generally is too broad for this Comment, though the
academic literature is voluminous. See Abram Chayes, The Role of the Judge in Public Law
Litigation, 89 Harv. L. Rev. 1281 (1976). A bibliography on the subject is presented in Owen
M. Fiss and Doug Rendleman, Injunctions 827-30 (2d ed. 1984).
73 Fiss, 93 Harv. L. Rev. at 18 (cited in note 70). See also, Groseclose, 609 F. Supp. at
1442 ("Totality of conditions analysis is applicable to consideration of the physical conditions of confinement, whereas discrete adjudication necessarily assumes that a challenged

practice is not of an interdependent nature and, therefore, may be isolated for purposes of
constitutional analysis.").
7'

Groseclose, 609 F. Supp. at 1442.
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RESOLVING THE DILEMMA

Rhodes v. Chapman77 and Estelle v. Gamble"5 require that
named defendants bear responsibility for the suffering inflicted by
harsh prison conditions before courts may grant injunctive relief.7 9
Relief under the Eighth Amendment, like that under most criminal statutes and intentional torts, requires both an act and a culpable state of mind. In the context of prison reform, the prospective
nature of the relief sought by inmates allows a court to satisfy both
these requirements yet still conduct an objective inquiry into the
challenged conditions.8 0 The Eighth Amendment is violated by the
complicity of prison officials in inmates' continued suffering engendered by an oppressive prison environment. A plaintiff's proof
must therefore focus on convincing the court that the conditions of
his incarceration are oppressive. Evidence that these conditions
were cruelly inflicted follows inevitably.
A. Subjective Intent and Objective Conditions Reconciled
Justice Brennan was correct, in Rhodes, that as a practical
matter, judicial reasoning under the Eighth Amendment will continue to focus on the development of objective standards for constitutionally adequate prison conditions. But this is only the beginning of the analysis. Though a warden's actions may not be the
sole or principal cause of unconstitutional conditions, he subjects
inmates to these conditions by keeping them within the prison facility. 1 To determine that punishment has been "inflicted," a
court must concentrate on the implications of this behavior.
Courts must also find that the punishment inflicted was subjectively "cruel." The proof required depends on the type of remedy requested. An inmate seeking damages from an official for past
harm must demonstrate the subjective wrongdoing of that official.
7'

452 U.S. 337 (1981).

78 429 U.S. 97 (1976).
71 The warden's senior status in the bureaucracy does not, however, necessarily imply
complete control. In a classic political science work, Graham T. Allison used a bureaucratic
model of decision making to explain the Cuban missile crisis. President Kennedy's bargaining power was constrained by the existence of U.S. nuclear missiles threatening the U.S.S.R.
from Turkey. Kennedy was livid because he had twice ordered that those missiles be removed, without success. Graham T. Allison, Essence of Decision 225-26 (1971).
8o For a discussion of this point see text at note 82.
" Refusing to release a prisoner is actually an omission, not an act. Certainly, though,
there is a duty of care. For instance, the Court said in Estelle v. Gamble, 429 U.S. 97, 103
(1976), that prison authorities are obligated to provide medical care because inmates are
completely dependent on them to treat their medical needs.
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The plaintiffs in prison reform litigation, however, seek prospective
relief in the form of an injunctive order.8 2 The forward-looking nature of the remedy imposes a high burden of proof on a complaining prisoner. However, once prison officials become aware that
conditions do not meet minimum constitutional requirements,
their continued failure to rectify the problems is at least proof of
an indifference that justifies a finding of recklessness.
Once a court completes this inquiry, the apparent tension between the subjective standard articulated by the majority in
Rhodes and Justice Brennan's objective standard disappears. A
warden has a constitutional duty to ameliorate bureaucratically induced prison conditions. Official responsibility thus hinges on a
court's primary finding that conditions are below the minimum
standards of decency. That inquiry is typically a comparative one
based on expert testimony and statistical evidence.
B. Analyzing the Prison Conditions
The considerable volume of prison reform litigation conducted
in the past two decades has generated a body of law which serves
as a guide for courts in each individual case. In addition, writers
and commentators have compiled surveys and analyses of the judicial treatment of various prison conditions.8 3 In determining
whether a particular prison's conditions are consistent with "the
evolving standards of decency," s4 courts should rely on the results
of previous cases 85 and the testimony of penological and psycholog82 The language of Section 1983 authorizes actions at law or in equity. See note 2. How-

ever, only a court's injunctive order can force a prison to make physical changes. Injunctions

are prospective in character and usually are entered against the prison warden and senior
prison officials. The order generally enjoins the continued operation of a prison with unconstitutional conditions of confinement.
'3 See, for example, Robbins and Buser, 29 Stan. L. Rev. 893 (cited in note 10); Com-

ment, Challenging Cruel and Unusual Conditions of Prison Confinement: Refining the Totality of Conditions Approach, 26 How. L.J. 227 (1983); Note, 94 Harv. L. Rev. 626 (cited in
note 71).
84 Trop v. Dulles, 356 U.S. 86, 101 (1958).
" See Note, 94 Harv. L. Rev. at 638 (cited in note 71) ("The tendency in complex

enforcement is for remedies to become part of the substantive law, as 'rights' in themselves
or, more generally, as the normative criteria by which a system's lawfulness is judged."). An
exhaustive analysis of judicially imposed requirements on state prisons is beyond the scope
of this Comment. Good examples, however, can be found in Ramos v. Lamm, 639 F.2d 559,
584 (10th Cir. 1980) (prison law library must contain complete sets of the Federal Reporter
(2d Series) and the Federal Supplement); Palmigiano v. Garrahy, 443 F. Supp. 956, 982 n.33

(D.R.I. 1977) (prisons must have inmate classification schemes to help prevent inmate assaults); Laaman v. Helgemoe, 437 F. Supp. 269, 311-14 (D.N.H. 1977) (prisons must maintain adequate medical records, even though relying on outside medical care for the inmates).
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ical experts.8 6 The role of the prison warden becomes relevant only
after a determination is made that prison conditions are oppressive-that they violate contemporary standards of decency.
C.

The Act: Infliction of Punishment

No single actor is responsible for the deterioration of a large
institution. Yet the warden holds the key to the prison gates. Because confinement is a mode of punishment susceptible to Eighth
Amendment scrutiny, 7 a warden's constitutional obligation is to
redress the deficiencies" or let the prisoners go. The continued
confinement of prisoners in oppressive conditions thus may be regarded as an affirmative act, or may be characterized as an omission-a failure to correct wrongs in a situation in which there exists a duty to do so."9 In either case, it is punishment.
Realistically, of course, one cannot expect a warden to disregard the duties imposed on him by state law and to obey the
"higher law" of the federal Constitution by releasing inmates held
in oppressive conditions-not, that is, until the warden receives a
judicial order to do so. This is not an extreme scenario: in the past
courts have ordered either the modification of prison conditions or
the closure of an unconstitutionally operated facility 0 Such a judicial order may in fact be the only way to move a lethargic prison
bureaucracy to action, or a budget-conscious state legislature to
appropriate funds necessary to rehabilitate a prison.1
D.

The State of Mind: Cruelty

The Supreme Court has said that to obtain injunctive relief,
prisoners must demonstrate that prison officials were deliberately

"

Justice Brennan advocates the extensive use of expert testimony. See note 9.

'

See text at notes 1-5.

88 This obviously is the preferred course of action. Court orders only enjoin the continued operation of a prison at unconstitutional levels. For an example of a typical injunctive
order, see Pugh v. Locke, 406 F. Supp. 318, 331-37 (M.D. Ala. 1976).
89 Prison officials are under a duty to prevent unconstitutional behavior or situations.
See note 81.
'" See Rhem v. Malcolm, 377 F. Supp. 995 (S.D.N.Y.), aff'd and remanded, 507 F.2d
333 (2d Cir. 1974), on remand, 389 F. Supp. 964 (S.D.N.Y), judgment amended by 396 F.
Supp. 1195 (S.D.N.Y.), aff'd, 527 F.2d 1041 (2d Cir. 1975) (ordering jail to be closed if conditions not remedied). See generally, Note, Courts, Corrections, and the Eighth Amendment:
Encouraging Prison Reform by Releasing Inmates, 44 S. Cal. L. Rev. 1060 (1971).
" In Ramos v. Lamm, for example, the Tenth Circuit agreed with a District Court's
findings that prison conditions were inadequate, but remanded the case to consider the impact of the Colorado state legislature's appropriation of funds for the construction of a new
facility. Ramos, 639 F.2d at 586.
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indifferent to prison conditions. 2 When courts impute a state of
mind on the basis of objectively observed deficiencies, 93 they engage in a legal construct which does not accurately describe bureaucratic reality. However, once particular officials learn of inmates' constitutional grievances and discover that the allegations
are well-founded, continued failure to redress those problems establishes the requisite state of mind. Indeed, a prison warden consciously averts to the risk that conditions are unlawful when he
fails to rectify the situation after receiving notice that a lawsuit
has been filed.
Of course, prison officials may contest the inmates' allegations
of fact and their characterization of the prison environment. However, under the Model Penal Code, for example, a person acts recklessly when he or she "consciously disregards a substantial and unjustifiable risk."' This definition of recklessness dovetails neatly
with the constitutional standard of deliberate indifference articulated by the Supreme Court.9 5 A warden acts with "deliberate indifference" when he consciously fails to address a substantial risk
of harm to inmates from oppressive conditions. Indeed, once a
court of law has found prison conditions unjustifiable and oppressive, the warden's continued operation of the prison reflects a
"knowing" violation of the Eighth Amendment. Given the protracted nature of prison litigation, by the time trial is concluded
and the time has come for a court to order injunctive relief, the
requisite mental state is certain to exist.98
92 See

text at notes 33-57 for a discussion of the Supreme Court cases.
This test for deliberate indifference has often been used by the lower federal courts.
See text at notes 61-64.
" Model Penal Code § 2.02(2)(c), found in 10 Uniform Laws Annot. 465 (1974).
9 Gamble, 429 U.S. at 104. Compare Benson v. Cady, 761 F.2d 335, 339 (7th Cir. 1985),
noting that deliberate indifference may be demonstrated by a showing of actual intent or,
alternatively, as a result of reckless disregard.
96Concern for federalism motivates the principal objection to imposition of injunctive
orders by federal courts. Opponents contend that when declaratory relief is available, it is
inappropriate to presume that official misbehavior will recur. They argue that the intrusiveness of federal oversight requires a more concrete demonstration of the intent or bad faith
of individual officials.
The Fifth Circuit, for instance, recently set aside a district court's injunctive order in a
prison reform case "as having been issued without sufficient necessitating circumstances."
Morrow v. Harwell, 768 F.2d 619, 621 (5th Cir. 1985) (Higginbotham, J.). The appeals court,
however, affirmed other lower court declarations of constitutional violations. Id. Judge Higginbotham ruled that federal injunctive relief was an extraordinary remedy, to be used
"only when constitutional violations have been shown and when the state officials are demonstrably unlikely to implement the required changes without its spur." Id. at 627 (emphasis in original).
In another time, this states' rights argument might have been conclusive. But the fed"
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The ease with which a warden's state of mind can be proved
collapses the distinction between objective and subjective Eighth
Amendment standards when prospective relief is at issue. If the
facts establish that a prison's conditions are inadequate, the officials' failure to remedy them evidences the "deliberate indifference" necessary to establish an Eighth Amendment violation.
CONCLUSION

The Supreme Court has interpreted the Eighth Amendment to
require proof that an oppressive prison environment is the product
of conscious human choice. According to this interpretation, it is
not immediately apparent that an inmate's conditions of confinement can themselves be "cruel" under the Constitution.
In 1978 the Supreme Court affirmed the applicability of
Eighth Amendment analysis to prison conditions. Lower federal
courts have done so for much longer. Yet the federal judiciary has
struggled to find a uniform analytic framework to apply in these
cases. Prison reform suits are a modern phenomenon; they are
designed to effect large-scale institutional reform. But bureaucratic
behavior is often greater than the sum of its parts, and it may
eral judiciary's earlier "hands off" approach to state prisons (see text at note 3) has long
been repudiated by the Supreme Court. Wolff v. McDonnell, 418 U.S. 539, 560 (1974) (due
process violated by certain prison procedures used to determine if serious misconduct occurred); Procunier v. Martinez, 416 U.S. 396, 405-06 (1974) (prison regulations for mail censorship violated First Amendment). Lower courts have overwhelmingly found a need for
federal involvement in the prison reform process (see text at note 5) and the remedy has
indeed become quite familiar. Judge Higginbotham's opinion in Morrow was an attempt to
counter this trend. 768 F.2d at 627. But the pervasive use of injunctive orders runs contrary
to the perception that a declaratory judgement is sufficient in the large majority of cases.
Morrow was in fact an easy case. The suit was dormant for five years while pending in
district court. During that time county officials had designed a new prison structure in conformity with more rigorous state guidelines. Id. at 628. The process of ameliorating harsh
prison conditions was nearly complete.
Reflecting more common circumstances, however, the Morrow court acknowledged its
own prior decisions affirming continued relief in the face of official failure to comply with
injunctive orders. Id. Such affirmances have relied solely on inmate complaints of official
foot dragging, Gates v. Collier, 501 F.2d 1291, 1321 (5th Cir. 1974), and there is no reason
why this presumption should not apply to an injunction's initial issuance. Most prison conditions cases germinate for a long period of time; when grievances are finally brought to
court the litigation often lasts for years. The plea of prison officials that "they didn't know,"
or that "they are doing the best they can" is often, and perhaps usually, specious. The
primary beneficiary of the Fifth Circuit's rule is the warden who plays dumb-who insists
that he didn't realize that the conditions were subhuman until informed by a lawsuit. Declaratory relief is only appropriate in cases where significant state action to redress an oppressive prison environment can be demonstrated to have occurred by the time of judgment.
The prison administrators should have the burden of demonstrating that long established
practices of bureaucratic neglect will not be resumed as soon as the lawsuit is concluded.
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prove difficult to connect anyone's subjective intent to the observed deficiencies. Those deficiencies often reflect the cumulative
effects of years of action and negle6t by multiple officials.
Courts, however, must concentrate on the time when a facility's deficiencies were formally brought to the attention of prison
officials. From that point forward, a warden's failure to redress
harsh prison conditions evidences his responsibility for inmate suffering. The standard of deliberate indifference requires only that
the warden consciously disregard a risk of harm. Formal notification combined with a court's objective analysis of the prison environment can establish this reckless indifference.
James Rosenzweig

