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A

lexander

Meiklejohn, George Anastaplo and
Crosskey have made contributions

William W.

understanding of the Constitution which are
not adequately appreciated or understood. As our
discussion proceeds, we shall find Hugo L. Black's
ideas appearing and reappearing in such a way that
he may be considered a fourth major figure in our
to

an

reflections.

1

Meiklejohn made the systematic argument
for an unqualified First Amendment which has
strengthened and influenced the position of Mr.
Justice Black, and-sporadically-the position of
the Supreme Court of the United States." Mr.
Anastaplo has since strengthened that position
further by establishing, among other perhaps more
important things, that the unqualified application
Mr.

of the First Amendment is consistent

required by,

with, if

of the Constitution. They have however
subject to so many glosses that the argument
for the simple meaning has itself become complex
and startling. It seems however to be worthwhile to
5
make that argument as simple as possible.
We shall start with Mr. Crosskey's Politics and
the Constitution': His principal concern is with the
economic matters subject, under the Constitution,

reading
been

to

Congress and the Supreme
comparison is possible these matters

the control of. the

Court. If
seem

to

a

me

less important than the human values
so with the

associated with communication, and
freedom

of

speech

Amendment. Nevertheless, it

Crosskey, and
neglected criteria

with Mr.

so

some

of

the

by

protected
seems

First

useful to start

become

acquainted

judicial

decision.

with

not

the meaning of its words at the time of
Crosskey has recreated a

II

their enactment.P Mr.
doctrine of

general power, particularly

the part of the Congress and the
which was the doctrine of the
Court,
Supreme
draftsmen, though the vagaries of change and

matters,

politics

on

have obscured it:'

It may be useful now to state and consider these
new doctrines in their simplest and broadest form.

The doctrines

high

are

themselves

simple,

school student would expect

1.

in economic

and what

on

a

The criteria may be derived from Mr. Justice
Black's recent observations, particularly his objec
tions

in

dissenting opinions

two

Court

careful

its

own

assumptions. At the

that of Chief
ments

Professor of
Chicago

Law

Emeritus,

The

University of

7

is the

To
re

before he

...

doubt that Mr.

*

the

making

the Constitution is what the
judge, that"
it
is."
BEach
position of course starts from
judges say

was a
a

to

"constitutional convention."

Supreme
these observations, a familiar rejoinder
mark by Charles Evans Hughes, made
a

Justice
Justice Hughes

expressed

We may test

utility

same

of those

time it is hard to

Black's view is closer than
to

the

practical judg

in the text of the Constitution.
our

views about the wisdom and

judgments,

and get

some

experience

Mr.

Crosskey's
treatment of the powers of Congress, particularly in
economic matters, and the powers of the Supreme
Court. His position is that the Commerce Clause,
the grant of powers to the Supreme Court, and the
implications of the references to "general Welfare"
in their

4

application, by following

in the Preamble and among the

grants of power to

Congress, give general legislative power to Congress,
subject only to exceptions provided for in the
Constitution. We shall consider first, somewhat
more

the effect of the Commerce Clause

narrowly,

Congress an'd the theory of the
general prevalence of state law, particularly com
mercial private law, in the United States Courts.
on

the powers of

The Constitution
have Power
,

.

.

.

to

provides: "The Congress shall
regulate Commerce with for-

eign Nations, and among the several States, and
with

the Indian Tribes

assembled

society

a

.

.

Crosskey has

." Mr.

number of meanings, current in the
was drafted and

in which the Constitution

adopted,
ing was
meaning

for "commerce." A quite
"gainful activity," and if

common mean
a

more

limited

understood, it is hard to under
stand why that limited meaning was not made
explicit. "Among" meant, then as now, "in the
midst of," but it was used somewhat more generally
than it is now. We would employ today one
was

example used

to

be

in conversation

by Mr. Crosskey,

"the

An effort to

Congress over
bankruptcy as itself limiting the powers of states
over insolvency problems was defeated early in our
history. There is no sufficient reason to think that
the Commerce Clause itself

original

its

power

context

"Commerce

contemporary reader

We observe that these

be associated with

Eighteenth Century

practical effect,
ing

so

case

worked out its

virtually

all

gainful activity.
"amongv'[j on

"between" for

Supreme

Court has created its

and has

thereby

"with the state" in

...

with

the other

recognize that

daily situations,

the

uses

more

Nations

foreign

"
...

prohibiting state action on
"among" the states generally.

as

deal

it is not "with"

...

The Commerce Clause became in 1873

a

part of

evolving system of protections to business against
both state and national governments. Its first uses
an

were

against states, and gradually fitted

into the

doctrines of economic substantive due process of
that, among other things, invalidated much

legislation,

in

a

line of decisions which

began

to be overruled and corrected in 1937.

The Clause
on

was

first treated

as

including a limit
refining
"among"

decision that sugar
and not "commerce" or

federal power in

a

words of the Commerce Clause, granting power to
Congress but not saying "only" to Congress, as

itself

we

:"

..

"states," and

by

when

vivid expressions:
and"
among

Anti-Trust Act.12 Another famous

commercial matters

hand, the
meaning

a

manufacturing

the Clause

to

limited

own

the

the powers of states in the absence of
Congressional action. It was impossible to think of

applies

In the substitution of

was

on

mean

group or community. Instead of
to domestic and foreign commerce,

territory but with

referring bluntly

now

obscured what it has done with

"commerce." We all

"

extended

own

that the Commerce Clause

the limited territorial aspects of state government.
These steps made it possible to treat the affirmative

limits

mean

of "commerce," are,
ings, except perhaps
when we look at the words, our own as well. In the
case of "commerce" the Supreme Court has now, in
in the

labor

to

be reminded

must

without reference to hunks of land.

authoritatively limited to "be
The Case of the State Freight
in
tween" until 1873,
10
Tax. As a result, "commerce" came to mean gainful
came

regulate

repeatedly
gainful activity, that
"among" included but was not limited to "between:'
and that "states" meant groups of people, with or

law

and "state"

states

that "commerce" included all

"state's" boundaries.

exchange,

generally

to

among the several States." The

...

the several States

not

between

frictions

in the exercise of its power

states; but we would be unlikely to say, as one did in
the Eighteenth Century, that SOmeone died of poison

was

to be understood in

automatically abolishing state
It did give Congress power

deal with economic

to

the Constitution

"Among"

as

was

over commerce.

ravages of the boll weevil among the southern states:'
including but not limited to ravages "between" the

"among some clam SOUp."9 When we speak of a
person going to work for the "state" we understand
well enough that we are speaking of a particular
group of people, whose activities and relationships
may among other things extend far beyond a

power of

interpret the

so

not

subject

to

the Sherman

case

held child

labor in factories to be
"commerce among the

lation

13

manufacturing and not
states" and so beyond regu

by Congress.
The systematic overruling of these last two cases
began in 1937, and has continued without any

explicit verbal correction of
which they were supposed

the
to

general doctrine by
justified. Even a

be

small field of grain for home use may now be
subject, as part of a total scheme of agricultural
to control

adjustment,

Act of

by

and hours of work may be

Congress." Wages
subject to an Act of
and

manufacturing industry,"
hospitals which buy considerable
amounts of supplies and equipment outside the
boundaries of their "states.Ts Desegregation at lunch
counters may be required by Act of Congress where
in

Congress,

even

in schools and

substantial

amounts

of

a

lunch counter's

supplies

from outside the boundaries of its state," And

come

depending if necessary
on private force for collection-may be subjected to
punishment by Act of Congress," The one dissenting
Justice observed, it seems correctly, that the gener
now

"loan sharks" -lenders

alizations about the "interstate" effects of crime

applied

in this

case

apply

also to

a

large

number of

other crimes, indeed to "crime in the streets" gener

the fact that its

by

possession had been impeded by the course of an
Indian war before the states's statutory period
In
necessary to give the company title had passed.
the confusion of events individual settlers had taken

possession, who

challenged the company's
period of Indian

now

contention that it could count the

occupation

in

its time of

computing

purposes of the

controlling
mediate Pennsylvania state

decided

a

first

and unfavorable

acquiesce
case

by

in

case

An inter

to

court

of

appeals had

way favorable to the settlers

a

the company. The

Supreme

inactive state

possession for

state statute.

Court

was

relatively
eventually to

in the final determination of

the United States

Supreme

a

second

Court. In that

second case, the company relied on the parties'
diversity of state citizenship to litigate the matter in
the federal courts and

finally

in the United States

Supreme Court.
In the extensive arguments characteristic of the

time, counsel engaged in the Supreme Court appar

ally.
A considerable number of related
in the end to

likely

There is the

Lending

reach the

application

problems are
Supreme Court,"

of the federal Truth in

example the
is the applica

Act to "local" matters, for

private houses. There
private houses, inclu
a landlord's correspond
whether
the
question
ding

renovation of

tion of federal rent control to

ence

lands threatened

purchased

with

a

relationship
merce

...

tenant in another "state" makes their
one

in "interstate commerce"

or

"Com

among the States," and the further ques

ently

considered

only problems

of statutory inter

pretation, without any suggestion that the judgment
of the state court must control the decision of this
question of local land law governed by a constitu
tional state statute. On the question of statutory
interpretation, the United States Supreme Court
decided

in

1805

in

favor of the company and

contrary to the decision of the state court." This
decision prevailed in subsequent motions; and
leaders of the

Philadelphia

Bar advised their

clients,

such correspondence is not only
sufficient but necessary for such a result. As contro

including the land company, that they might safely
rely on it in dealing with the lands which were the

approach such limits, it may prove helpful to
consider carefully Mr. Crosskey's careful and ex
tended argument that the limits of Congressional

subject of controversy.
Thirty-seven years later, in a diversity of citizen
ship case about a negotiable commercial instrument,
the Supreme Court held that the federal courts had
commercial
power to develop their own case law in
cases." But the Court perhaps implied that in most

tion whether if

so

versies

power

are

indeed less than

we

have

come

to

think,

adapted to the needs of a society
where geographical boundaries are less significant
than they were in the days of the Founders.
and

are

better

other

cases

state

law must be followed in the United

implication came to govern the
Courts. As every lawyer knows, it has

States Courts. This

United States

been extended in

2.

Crosskey's views may help
doctrine. In another
define
and
existing
clarify

In these situations Mr.
to

now turn, his
group of situations, to which we
first
at
views are-certainly
glance-remote from

those of the Supreme Court and the
In the 1790s

ating

a

in western

Legal Profession.

Pennsylvania land company oper
Pennsylvania foupd its claim to

applies

in federal

has set in and
scholars

as

our

time,

so

that state law

diversity cases," A slight

won

the

approval

of such

usually

correction

respectable
Judge

Professor Grant Gilmore and

Henry Friendly.f

Crosskey would have us return to the original
Pennsylvania land case. He argues at
length and convincingly that the rule of that case,
Mr.

doctrine of the

5

well

the usage of that day, requires us to
the
common law as one of "the Laws of
recognize
the United States," thereby permitting federal juris
as

6

as

diction of

law

disputes regardless of who
the parties are. It is perhaps too much to expect a
return to the earliest understanding of federal juris
diction. Nevertheless Mr. Crosskey's arguments add
support

common

his view of the extensive powers of
over economic matters.
It is hard to

to

Congress

suppose that Congress could be left without power
to deal with a subject matter, land law or commer

ciallaw, on which a coordinate Court could rule.
The utility if not necessity of legislative power to
define, extend, limit, or change the law developed
by a coordinate court is a persuasive reason for the
familiar relationship in our system between legis
latures and courts.

The

original existence of extensive private law
(and probably criminal law) powers in our United
States Courts suggests, further, that it would not be
revolutionary for us to embark much more exten

sively

than

have done

systematic program
codification, for example, of contract
law, by Act of Congress. To help Congress keep up
with the need for change in everyday law, Congress
might use something like a federal Ministry of
Justice. Reduction in the need for interstate private
conflict of laws (apart from the inevitable jurisdic
tional questions) would alone be worth the energy
and expense involved. The original Constitution has
we

on a

of federal

proved

in this and other ways its

possible

usefulness

in modern times.

Here

we

approach our second subject,

Mr.

Anastaplo

and the First Amendment. A few selected transition

topics

seem

in order.

To his argument about the Commerce Clause
and his argument from the powers of the Court,
Mr.

Crosskey

adds

an

argument from the Preamble

and the General Welfare

Clause,

to

derive

theory
general legislative
Congress, limited of
course by such explicit
provisions as the guarantees
of individual rights in the Constitution and its
of

a

power in

amendments.
The two familiar

objections

to

should first be mentioned. These

theory
theory

such

are

the

of enumerated powers and the
of the Tenth Amendment.

theory
accepted
accepted

a

Mr.

Crosskey has an entirely adequate alternative
explanation for the enumeration of powers of Cong
ress in Article I. In each case there is a
specific and
limited reason for the enumeration, including the
sections dealing with foreign affairs in which
provi
sion is made for giving Congress all or
part of the
powers at the time possessed by the English Crown.
The second objection, from the Tenth Amend
ment, seems adequately answered by the Amend
ment's function in protecting and
"reserving" the
of
states
to
deal
with
power
commerce, by regulation
or taxation, in the absence of inconsistent
legislation
by Congress. The power was not "delegated" in the
sense, familiar at least in the Eighteenth Century,
of being completely given away to Congress, nor
was it
"delegated," in any sense, to the Court.
Answering objections does not of course establish
a case. Mr.
Crosskey's case depends on the implica
tions of the two constitutional references to welfare.

In the Preamble the reference to

3.

These observations

very much condensed
summaries of Mr. Crosskey's two major contribu
are

understanding of our constitutional law
Though we had long discussions of his work as it
progressed, and though he expressed appreciation
of my often contentious contributions, he also
quite
often expressed dissatisfaction with my versions of
tions to

his

an

.

doctrine.24

partly
me,

as

an

I offer these

encouragement

suggestions therefore
to

surprisingly-discouraged

those who are-to
or

confused

by

the

general welfare
apply appropriately to Congress, as the
reference to domestic tranquillity applies to the

seems

to

Executive, and the reference
Mr.

Crosskey

treatment

of

has

a

to

justice,

to the Court.

persuasive argument from the

preambles

in Eighteenth Century
draftsmanship to support the inferences which might
in any event be drawn from the Preamble. In Article

I, the power

promote the general welfare
which
can only be
implies
agency,
Congress, to
use taxes, to finance
regulation or subsidy, for this
to tax to

an

bulk and

purpose.

own

principal argument against the existence of
resulting general legislative power is the insist
ence, in ratification debates, by thoughtful contem
poraries, including members of the Convention,

style of his argument, and partly as my
view of its most important and convincing

portions. On other matters he seems decisively
convincing but not indisputably convincing; on
others, barely convincing; and on a few, mistaken.

The

the

general power; and that
freedom of speech and press, for example, could not
be-limited by the exercise of any powers granted to
that there

Congress.
and adopt

no

was

Nevertheless, the decisions to propose
the First Amendment lend support to the

view that the existence of such

a general power was
perhaps not merely feared but reasonably antici
pated by some discerning contemporaries.

Crosskey's position on this matter is somewhat

Mr.
more

convincing than his position with respect
review of

judicial

to

congressional action. The power
clearly stated or plainly

to review state action is

implied in the Constitution. The power to review
congressional legislation is left to more doubtful
inference, and contemporary state precedents did
not go beyond judicial review of legislation affecting
judicial procedure. Mr. Crosskey argues that review
of congressional action was limited to procedural
questions and
restrict

The

which would usurp

judicial power.
apparently inevitable logic

Madison25is of
seems

action

to

course

to express

an

not

of

or

Marbury

v.

inevitable at all. But it

instinct about

policy

which has

considerable force, and which fits the system of
separation of powers and of checks and balances
which was, and is, the great safeguard of freedom
in theoriginal Constitution. In view of the ambigu

ity of the Constitution on judicial review, consider
ations of policy may well playa part in its interpre
tation. Mr.

Anastaplo,

coming, makes

Crosskey

on

in the book to which

we are

persuasive argument against

a

Mr.

this matter.

The absence of judicial review of critical questions
of war and peace is a reminder of the utility of

judicial

III

such

review in clarification of the Constitution

and in preserving the checks and balances of our
system. The strong reasons, in 1787 and now, for

giving Congress exclusive

power

to

declare

or

1.

shall make

no law
"Congress
abridging the
."
freedom of speech or of the press
in
importance,
Rivalling the Commerce Clause
the principle expressed here is one of humanity as
well as freedom, and an assertion of the important
place occupied by the citizen in considering the
decisions on public affairs which in our society are
ultimately his. He is to have the benefit of all
available views on public matters, expressed in
speech or in the press.
Alexander Meiklejohn developed this position in
...

.

.

his Political Freedom P stating the case for an
interpretation of the First Amendment which under

stands "freedom of

speech"

to

be

unqualified. Such
by the
by Mr.

interpretation has been applied at times
Supreme Court, and supported particularly
an

Justice Black.
George Anastaplo has,
useful
and

developments

some

it

of Mr.

seems

to me, made some

Meiklejohn's doctrines,

persuasive modifications

as

well.

His

book, The Constitutionalist." with what might have
been two separate volumes, one of Appendices and
one

of Notes, rivals Mr.

to American

Crosskey's

as a

contribution

Constitutional Law.

Anastaplo develops Mr. Meiklejohn's doctrine
by analyzing, particularly, the first five words,
." The words could
"Congress shall make no law
hardly be clearer. With some help from illustrations
of parental commands and from familiar transac
tions in everyday life, Mr. Anastaplo shows how
easy it would have been to introduce qualifications,
Mr.

.

such

as

.

which appear in other parts of the
and the Bill of Rights, if they were to

some

Constitution

be understood.
He observes that it is

named. He resists the

only "Congress" that is
attractive tendency to apply

make war, except in a clear emergency, qualify
what was said, earlier in this essay about the absence

the Amendment to the Executive and the Courts,
leaving safeguards against them to other parts of

of

the Constitution. A strict definition of the Executive

"only" in the grants of power to Congress,
including the power to regulate commerce." In
an

matters of

war

and

require an "only,"
contrast

to

peace the

context

seems

limit executive power, in

to the context of the Commerce

which does

need

to

sharp

Clause,
the

implication limiting
powers of states_271t would perhaps be of some use
for the Court at some time to deal explicitly with
this question, for example in developing its Com
merce

not

an

Clause doctrines.

Power combined with

a

proper

regard

for proce

dural due process would, for example, control any
loyalty program which may seem to be needed in
the future.
The meaning of "freedom of speech" is given by
Mr. Anastaplo a more restricted scope than that

given

by Mr. Meiklejohn. By what seems a sound
insight, supported by observations on elec
and legislative, particularly parliamentary,

it

intuitive

toral

7

I
,
i
I

r
I

I

II

I

I
I

I

I
I
IIi

8

precedents, "freedom of speech" is limited to speech
about political matters. These are such matters as are
discussed in considering the election of officials or
proposed amendments to the Constitution. Any
economic proposals, however drastic, are open for
discussion as political matters. On the other hand,
Mr. Anastaplo seems to understand the interests of

Eighteenth Century

American statesmen, in that

obscenity from the scope of the First
Amendment, whatever protection it may be entitled
he excludes

grounds, for example on grounds of
administrative or procedural due process of law.

to

other

on

And he leaves open the more troublesome questions
raised by science, for example Darwin and Freud,
and the old and
At the

same

new

time he

interpretation of the
most

Mr.

Tennessee evolution cases.P?

supports

unqualified

an

First Amendment

against the

troublesome criticism it has received. This is

Crosskey's criticism,

which does

not appear in

his book-where the Amendment receives
attention-but which has been made in
tions and in

little

conversa

teaching.
Crosskey emphasized the
ordinary dictionary meaning of "abridge," which is
not

"limit"

quires

Mr.

or

some

"restrict" but "lessen." "Lessen"

reference to

an

earlier

re

condition, and

the reference which

naturally suggests itself first is
the contemporary law of England. That law pro
hibited only "previous restraints" on speech or
publication, and it is that law which is said to be
crystallized in the First Amendment.
Pursuing the kind of linguistic inquiry whose
Crosskey has shown, Mr. Anastaplo has
found a significant number of Eighteenth Century
texts of quality in which it is said that "natural
rights" must not be, or ought not to be, "abridged"
in the sense of "restricted." Contemporary usage
thus appears to have warranted, though perhaps not
value Mr.

required,

the

the

of "restrict." Our usage today seems, if
less precise.i'The text is at least sufficiently

sense

anything,
flexible
a

so

use

that

a

of

in such

"abridge,"

relatively simple,

relatively refined, meaning

is

as

a

context, in

distinct from

legitimate.

The

refined meaning urged by Mr. Crosskey has been
rejected by the Court, on the ground-among
others-that previous restraints and subsequent

punishments

have much the

same

effects

on

the

Crosskey has used elsewhere with effects
devastating for accepted scholarly doctrines.
Mr.

Mr.

Anastaplo seems
Congress was given

that
ers.

On

seemed

so

at times to

rely on a view
general legislative pow
this point Mr. Cross key's different view has
more persuasive,
though not indisputably
no

so.

Rather

Mr.

unobtrusively,

Anastaplo's interpre

tation of the First Amendment renders unnecessary

extended consideration of the troublesome points
raised by Mr. Meiklejohn and others under the head
of "incitement." It is discussion that is

protected.

Mr.

v.

treatment of

Anastaplos

States32in his

text and in

Schenck

United

indicates

Appendix,
politics normally merges into
incitement, and how calmly the discovery of this
phenomenon should be taken.33 It should not be
an

how discussion in

hard to

distinguish

discussion

with incitement

even

from riots, revolutions and civil wars,

planned,

incipient or in operation.
By way of precaution, it should perhaps be said
that Mr. Anastaplo, like others, recognizes that
what may

seem

"unqualified"
ical

at first to be the

freedom of

common sense

implications

speech require

corrections. Rules of

of

some

an

crit

order, for

meetings, limit-freedom

to interrupt and so destroy
indispensable regulation of streets and
public places is subject only to a requirement that
regulation should not be used to the disadvantage of
particular views. One may protest the uses made of
one's tax money, but one can hardly expect to be
immune to the processes of collection. Hijacking
may be in some cases a revolutionary symbol, but it
is not that alone, and can hardly be privileged. The

debate. The

Hatch Act disabilities of civil servants raise

more

34

troublesome questions.
The protection of discussion has

fraud-except perhaps religious
or on

agreements

on

gossip, all of which
standards and

wages

or

subject
safeguards.
are

or

bearing on
magical fraud
no

prices
to

private
appropriate

or on

other

Finally, it has been observed that Mr. Anastaplo
obscenity from First Amendment protec
tion. He recognizes that the classics present problems
excludes

of classification. But he insists with

the

which flourishes

obscenity
principle

values associated with the words "freedom of speech"

stands is in

and "freedom of the press." Nevertheless, it is
satisfactory to have Mr. Anastaplo's answer to Mr.
Crosskey based on those scholarly methods which

whatever

that in any

event

it

at

least

is not

on

some
so

many book

distinguishable; and
political discussion,

safeguards found elsewhere

tution it may be entitled to.

force that

in the Consti

In

limiting

Congress,

the First Amendment to

apply

it says, and not to the President

as

or

to

the

Court, and
Mr.

only,

to apply-further-to political speech
Anastaplo observes that in making the

Amendment less inclusive
and less

ageable,

one

makes it

be

more man

for

likely
subjected
example
proved the stultifying effects of the
"balancing" metaphors. The limited meaning is
simpler and easier to think of, and is itself persuasive.
to

to

what have

transformation of the scope of the Ffrst Amendment
as that defended
by Mr. Crosskey and the Court
more support than that given by either
Crosskey or the Court. Here Mr. Anastaplo is
legitimately faithful to the historical tests insisted on
by Mr. Crosskey. He emerges, it seems at first sight,

requires
Mr.

as

less of

now

nities Clause of the Fourteenth Amendment. The

Supreme
ment

or

Court has

recognized

enactment of these

a

same

selective reenact

safeguards by

the

Fourteenth Amendment. It may be observed that
most of these safeguards could be derived from
basic doctrines of
Both Mr.

procedural due process.
Crosskey and the Court have urged,

further, that

First Amendment

guaranties, orig

inally applicable only to Congress, were applied to
the states by the Fourteenth Amendment. Mr.
Crosskey derives what seems to be not quite convinc
ing support from references to problems of freedom
of speech in pre-Civil War discussions of slavery. He
thinks First Amendment safeguards were included
among the Privileges and Immunities of citizens of
the United States in the Fourteenth Amendment.

The Court, .without serious discussion, incorpo
rated both the religious freedom and the freedom of

speech provisions

of the First Amendment into the

substantive due process which was thought at that
time to be generally provided for in the Fourteenth
Amendment. The reconsideration and eventual dis

approval

of the bulk of substantive due process,

which had been used to control labor and other
economic

legislation,

did not

bring any serious
reconsideration of the religion and speech cases.
Mr. Anastaplo urges persuasively that so great a
I

in

Crosskey

seems

quite

this
or

than

matter

Mr.

the Court.

his position. It

correct in

event, that much of the work
religious and political freedom in the

to me, in any

done

on

be done quite

as well by the
expanding
equal protection and the well estab
lished doctrines of procedural due process as by the
somewhat tortured doctrines of religious freedom
and the relatively emasculated doctrines of freedom
of speech and press at present applied to the states.

states

Anastaplo carries further his effort to isolate
and strengthen the First Amendment by observing
other legitimate limitations of its scope, this time in
its application to the states.
Mr. Crosskey argues convincingly but not perhaps
beyond dispute that, except for the First Amend
ment, the Bill of Rights guaranties (with one possible
minor qualification about appellate practice) ap
plied, in the context of their time, to the states as
well as to the nation. At least as persuasively he
argued that these guaranties were at any rate
applied to the states by the Privileges and Immu
Mr.

Mr.

And yet he
seems

2.

"liberal"

a

Meiklejohn,

can

doctrines of

These matters will be referred

staple's position

is based

on a

to

later. Mr. Ana

liberal

regard

for the

role of the states in maintaining order, subject to a
power of correction by Congress to preserve, but
not to

"abridge,"

freedom of

speech

and of the

press.

Though the differences between Mr. Crosskey
and Mr. Anastaplo on this point have thus far been
emphasized, Mr Crosskey gives Mr. Anastaplo
interesting support in one respect. Mr. Crosskey
argues that if any powers are impliedly excluded
from exercise by Congress under the Constitution,
they are the "police powers" in the limited sense in
which the phrase was used by Eighteenth Century
French and English writers, in contrast to such
larger powers as those to deal with welfare, com
merce
and defense. The police powers are the
powers which we associate with the local police and
fire departments or sometimes the state police.
They are indispensable powers if the states are to
�

govern at all.
Mr.

Anastaplo

reminds

us

of the

guiding signifi

of the constitutional guaranty of a Republican
Form of Government for the states. He explains the

cance

limitation of the

original First Amendment to Con
gress partly by regard for a principle related to the
Republican Form of Government safeguard. Such
disturbances as Shays' Rebellion were what was to
be expected at that time. Like the Whiskey Rebellion
they were expected to be within the physical capa
a

city of

control, just as quite serious riots
handled, in the first instance at least,

states to

today can
by states.

be

9

Republican Form of Government Section
provides for federal intervention to deal with local

have noticed, that the religion and speech
safeguards now in force could well be supported by

insurrections at the

the

The

10

but not

request of the

state

their request. One

governments,

only
put
involving planning the Civil War, or taking the first
steps, as by marching, toward firing on a federal
fort, in which federal intervention would be justified
even against the judgment of a
hesitating state. This
would be in the exercise of a power "necessary and
proper" to preserve the federal government, as
inevitable as a war power to deal with a planned or
executed foreign war.
But otherwise the guaranty of a Republican
at

Form of Government

have at least the

means

can

a case

that the states

speech
tions

their

own

judgments

about

are

to

controlling

and the press, subject to their own constitu
to the traditions of revolutionary freedom

(however

much

disregarded in the
Congress

and to the power of

Tories),
not to "abridge" protections
even

to

of preserving
the prevention of

order. For these purposes, such as
something like a Shays' Rebellion, the states
exercise

are

elementary functions

in the states, in

case

to

treatment
to

extend but

freedom of

of serious

of

excesses

speech
of state

control.
In view of the

accepted religious powers of the
states, and the political considerations suggested
here, it is possible to understand why the First
Amendment applied only to Congress. And it is
difficult to think that a policy, however changing,
expressed so clearly in the original Amendment,
could have been understood to be reversed by the
general words of the Fourteenth Amendment, even
in the context of their time.

To these historical considerations Mr.

Anastaplo
practical arguments drawn from the advan
tages of preserving the elementary functions of the
states, and again from avoiding the strains inci
dental to expanding the scope of the First Amend
ment which threaten the purity of its application to
its expressed object, the Congress.
adds

3.
As I understand it, Mr.

Anastaplo

is content to

as

we

Equal Protection Clause or, as
obscenity (or as in Mr. Anastaplo's
case), by procedural due process.

in the
own

case

of

splendid

originating in a Catholic or Protestant
source may well, in context, be objectionable to one
group of churches or the other, as well as to Jews
and Humanists, who are entitled to equal treatment
in tax supported institutions." Financial aid to
A prayer

private schools,

as

well

as

and universities,

colleges

from state or nation, requires controls in the interests
of quality and racial justice, but not, it seems today,
in the interests of

religious neutrality; but this is a
long story."
Aristophanes, Rabelais or
Freud is for all legitimate purposes like an interest
in any other literary or scientific master, and the
difficulty of defining "hard core" pornography, as
An interest in

well

as

the obstacles to unselective

prosecution, may
print

well give effective constitutional protection to
ed matter generally.
Past

(or

even

present) membership

with know

ledge and support of purposes, in far left or right
wing revolutionary organizations seems an inadmiss
able basis for

classifying bar admission applicants.
legitimate objection to the New York
bar admission procedure recently approved by the
Supreme Court, over dissents which might well be
37
supported on equa I protection groun d s.
It is to be noticed also that the implications of the
Constitution may change with changing times. The
Bill of Rights amendments concerned primarily
with procedure may develop new meanings under
the influence of equal protection standards and
refinements by Justices who are particularly expert
in matters of procedure, and with changing circum
This

seems a

.

Their words

stances.

evaluative

well

are

in

some

cases,

at

least,

descriptive. "Due" is evaluative,
"process" descriptive. As wardens know, if police
men do not, capital punishment is cruel. It would
not have been unusual in the Seventeenth Century,
when public drawing and quartering were familiar,
but today it is unusual in expressing and stimulating
extreme sadomasochistic impluses. It has become
as

as

unusual in still another respect in recent years in
being rarely carried out. It is most frequently

leave his argument at about the point where I have
attempted thus far to state it. To anyone alarmed

ordered

by the resulting prospect of a possible loss of liberal
safeguards against the states, it should be observed,

ments in

though
in this

against the poor and members of minorities;
altogether unique among punish

it is not

this respect, its

respect uniquely

savagery makes it
objectionable." Its abolition

peculiar

should be added

to

all the

improvements made by

the Warren Court in criminal
Mr.

in which

procedure,

Justice Black generally concurred, though

mod

ification-as distinct from refinement-of Fourth
Amendment meanings called for one of his warnings
that the Court is not "a

...

constitutional

conven

tion."'39
me

important. They comfort

about the preservation of libertarian safeguards
against the states. At the same time they remind us
us

again of the significance of the Republican
Government guaranty.

That is

safeguard or a warning against
developments of federal judicial

Form of

significant

as

a

the most extreme

powers in consti
tutional matters, and against related developments
of the powers of Congress to implement the Four

teenth Amendment. Such

developments might ac
questionable change in
the federal system than anything likely to occur soon
under the influence of Mr. Crosskey's views of the
economic powers of Congress and of the General
complish a greater

and

more

Welfare Clauses of the Constitution.
States'

Anastaplo's

Rights

Crosskey

in conversation and

against letting

velop

the

the

generality

Equal

teaching used

to

warn

Protection Clause de

and

undependability of the old
substantive due process. He would have confined
the Clause to racial matters and to the
carpetbaggers'

abuse of granting legislative monopolies to named
persons, and he would have limited "protection" to
law types of criminal and civil responsi
bilities, including perhaps common law "public util
common

ity" responsibilities,
It

seems to me

but not

public education.
equal protection
desegregation and voting

that the results of

decisions, including the
decisions, have thus far been

constructive

and

linguistically defensible.

The Connecticut birth con
trol decision may best be explained by the
inequal
ities of selective
enforcement inherent in the punish
ment of birth control itself and in the bizarre

types

of

is a part of substantive or proce
dural due process which is applicable to
Congress,
and a ground, though unmentioned by the Court,
for the District of Columbia school

desegregation

investigation, hardly

consistent with

procedural

due process, which would be necessary for
general
enforcement." The discovery of a constitutional

protection for

union members' and union

lawyers'

consultations about members' problems may argu
ably be justified on grounds of an extended equal

protection,

or on

grounds

of the

Or

"state"

the District of Columbia is
to be dealt with by analogy to states.

perhaps

or

a

We should remember here that the

Equal Protec
Clause, thus treated, has critical philosophical
implications. The Golden Rule, the Categorical
Imperative, and Utilitarian doctrine exhibit the
necessity of using the idea of equality in practical
tion

including lawmaking, however difficult its
application may be. The idea is not inconsistent, as
Aristotle and Thomas Jefferson will remind us, with
an
internally consistent scheme of differential econ
matters,

omic returns. But

experience with the old substan

tive due process,
more

developed generally from even
speculative ideas of liberty and property,

reminds

also that law is not identical with

us

equity.

instincts and Mr.

'Crosskey's Federalist instincts at this point reinforce
one
another. Taking a larger and more general view
of constitutional history than he sometimes did, Mr.
us

legal advice on civil and criminal
perhaps barely arguable that

alike." It is

equal protection

case.

These points seem to

Mr.

dural features of
matters

important

proce-

The illustrations which follow of both the
and the

dangers

matters will

of

serve

equal protection
as

a

uses

in economic

final' warning that Mr.

Crosskey's disposition to confine the principle strictly
to racial matters and
grants of private monopoly
has a thoughtful philosophical basis, too.
The Equal Protection Clause has useful and per
haps growing applications to taxation." If "subsidy"
can be
adequately defined, or only its cruder forms
considered, equal protection might prove not only a
safeguard against "discrimination" immediately un
favorable to nonresidents. It might prove also a
limit on discrimination immediately favorable to
nonresidents, but ultimately unfavorable to resi
dents and nonresidents alike.43 An example is the
great range of
ments to

tax

benefits,

"industrial

from differential

revenue

assess

bond" exemptions,

used to attract and

in

sites for

other activ

please corporations
manufacturing and perhaps for

selecting

ities.

Economic

found,

as a

policy

has

perhaps

result of

our

experience with substantive

due process,

ment,

state

a
or

treatment. An

in any event been

fit for legislative treat
both, than for judicial
ironical example may be suggested.

subject

more

national

or

An effective minimum wage, like an effective union
scale, tends to be immediately advantageous to the

relatively employable

and

immediately

disadvan-

11

relatively unemployable, and hence
the relatively poor. The case for collectively set
wage scales depends on long-run problematical
tageous

12

to

social considerations. It is doubtful whether

a

deci

constitutional doc

sion is to be

expected returning
invalidating state minimum
wage laws, this time on equal protection grounds.
The equalization of women's opportunity for over
trine to the 1920s and

time work and wages and the removal of unions'
remaining exemptions from antitrust laws may be

spirit of the coming times,

in the

required by

the

Equal

even

if

they

are

not

Protection Clause.

fascinating problem of straightforward and
serious inequality combined with troublesome prob
lems of taxation is presented by the public
school equal expenditure cases. Here the Supreme
Court has been faced with the application of coun
sels of justice on the one side and of judicial caution
and the appropriate sphere of state policy on the
A

My unrealized expectation was a decision
extending the scope of equal protection and limiting,
however cautiously, the scope of state determin
other.

ations. There is

a

curious contrast between the two

decided since this paper

cases

was

prepared,

in the

recognition of a right of privacy in the abortion case,
and the inability to recognize a right to equal

expenditures
case.

on

public education in this

more

recent

On the other hand in the latter case, there is

rational reluctance to interfere with state

determinations, particularly in
matter

of taxation.

a

a

policy

somewhat intricate

44

development of equal protection as a safe
for
religious and civil liberties generally, and
guard
for civil rights, will doubtless be limited by a
caution derived from considering the consequences
of applying formulations in such cases to the some
what different controversies and complexities of
economics. Mr. Anastaplo and Mr. Crosskey com
bine to emphasize the importance of such caution
on
general principles. Considerations of States'
Rights and of the appropriate scope of Legislative
and Congressional powers alike will indicate the
continuing need for a degree of judicial self-restraint.
Mr. Justice Black's two warnings that the Supreme
Court is not
our

a

constitutional convention will rein

sense

of the limitations of

1.
Mr.

judicial

pro

ceedings as means of deciding great social, economic,
and political issues, and of the limitations of even
the greatest Justices as well.

served

Meiklejohn

from 1913 until he

was

The removal

1923.

as

President of Amherst

removed

was

itself

by
a

the Trustees in
free

drama in

speech, with the opposition to Mr. Meiklejohn led
by such middle income reactionary Amherst grad
Coolidge, and with Mr. Meiklejohn
supported until the end by at least one high income
conservative Trustee, Dwight Morrow, a Morgan
partner. I studied under Mr. Meiklejohn at Amherst
and later taught in his Experimental College at
Wisconsin, where we had the first-s-and best-col
lege house plan in this country. Mr. Meiklejohn
moved later to Berkeley where he became more and
more active in advising young lawyers and their
clients about the free speech issues which had been,
throughout his teaching, major subjects of his inter
uates

as

est. He

Calvin

was

relied on-it

seems

fair to say-more

else, by Mr. Justice Black in his
and
expression of a theory of an
development
When the New York
Amendment.
unqualified First

than anyone

Times libel

before Mr.
that it

was

case

was

decided in 1964, not

Meiklejohn's death, he said to
"an occasion for dancing in the

a

long

friend

streets."

Meiklejohn was rightly happy about what
was partly his own victory. His influence on Mr.
Justic Black, and on the Court, was symbolized at
the Washington memorial service, attended by Mr.
Anastaplo, for Mr. Meiklejohn. Mr. Justice Black
Mr.

left

The

force

IV

the

his

a

Court, for the first time in
he told the assembly-to speak at the

conference of the

career-as

related sequence, the daughter and son
Anastaplo, who is in many ways a reincar

service. In

of Mr.
nation

a

of Mr.

Meiklejohn,

were

stirred

at

the

Justice Black,
Washington
in their
dissent
conclusion
of
his
the
by hearing
funeral service for Mr.

father's
Mr.

case

Justice

read first in

a

Black's opinions.

series of excerpts from
45

relationship between the University of Chi
sensible consti
cago and the development of a
tutional theory since the Second World War is
indicated by what may be more than a coincidence.
Mr. Meiklejohn gave at the University his celebrated
lectures on freedom of speech, to an audience which
included Mr. Anastaplo, just before Mr. Anastaplo
himself became a student of Mr. Crosskey. The cause
of freedom was being advanced in other ways as well
by the University economists.
The

2.

Mr.

Meiklejohn

once

sions of the

said, rather proudly

it

picketing

seemed to me, that no student of his had ever
agreed with him. It is at any rate not surprising that
his thought seems both to have started much of the

was on

development described

both

which

danger" qualification, going

even

1930s,

back to the 1920s and

important feature of

with critical attacks

on

period

rich

accepted constitutional

doc

a

trine. His criticism did not affect the law until the

late 1950s. But it has

rethinking
He

been

always

stimulus

a

to

the Constitution.

deplored

own

my

disposition, expressed

in

meanings cannot be discovered, to simple layman's
meanings. I justified my position then, as I would

today, on the ground that it is the best approach to
keeping judges under some control, to prevent what
might politely be called their rhetorical skill from
turning

court into

a

But Mr.

Meiklejohn

lawyers

and their

"constitutional convention."

a

had

more

reasoning.

confidence than I in

He

was

ready

to trust

himself and them to remake the Constitution, or at
least 'its broadly generalized portions, to suit the
times.
was

in

opposition
hand, he

to

methods. On the other

Mr.

Crosskey's

was-I think-in

basic agreement with Mr.
power. Walton Hamilton

Crosskey's view of federal
taught at Amherst in my
in
a
book
day. Later,
warmly expressing his debt to
Mr. Meiklejohn, he anticipated a
part of Mr.
Crosskey's discussion of the Eighteenth Century
meaning of "commerce," and came to conclusions
anticipating Mr. Crosskey's conclusions about the
scope of congressional power to regulate "Com
...

part of

a

among the several States. '�6 This

constitutional reform

succeed to

was

movement that did

extent, beginning in 1937, with the
of
the old sugar refining and child
discrediting
labor cases, and a related' Due Process and Com
merce Clause case
limiting the power of Congress to
some

protect labor organizations,
And
was

in

not

yet-returning
doctrinaire. I

in his Free

Speech

a

even on

the

to unions-Mr.

once

urged him

to

railroads,"

there

of

one case

job

for

case

the

bringing

the attention of

in the other

was

that in

ground
means

the

a

local

picketing

government.r"

a

in his view

In

"public speech,"

entitled to First Amendment protection,
against the states. He was ready to consider
was

possibility,

at any

rate, that

ordinary picketing

private wage dispute otherwise known to the
public was entitled only to the protection given
price agreements generally. This would include
a

activity

process" protection

to

which all human

is entitled.

It will be

that Mr.

Meiklejohn's approach
Anastaplo's thinking, but not
controlled it. Mr. Meiklejohn's "public speech" has
a larger scope than Mr.
Anastaplo's "political speech:'
I think Mr. Meiklejohn would have had no
difficulty
seen

has influenced Mr.

about Darwin and

Freud, and in his later years he
was,
him, disposed to extend First
Amendment protection at least to allegedly porno
as

I understand

graphic classics. Nor did he have any difficulty
applying First Amendment limitations to the

about

states.

Mr.
a

Here he

merce

the

to

construction

cases

that "due

this essay, to give-great significance to historical
meanings of constitutional texts and, where such

only

grievances
community, and that
a

the

on

the

workers'

here and to oppose some of
it. His criticism of the First Amedment
"present
was an

1930s,

was

Meiklejohn

test of

the

outer

about which

happy

ready

to

use

limits of free

"incitement"

speech,

a

as

matter

used to engage in some of those
arguments that were characteristic of our

relationship.
in

was

we

I used to insist that "incitement" would

time of stress revive the

"present danger" quali
language "planning" or
"commanding" violence may raise elementary prob
a

fication. On the other hand

lems about the order which any state must
by its
nature maintain. (But an idle dream is not a

"conspiracy," whether to corner a market or to
overthrow the ·government.) On this point, as I
have indicated, I am happy to find that Mr.
Anastaplo has found a legitimate way of avoiding
what in this case seems an unproductive linguistic
discussion.

Philosophically,

Mr.

Meiklejohn

was

convinced

that freedom of communication may be
preserved
in communities where, in the interests of
public

Meiklejohn

welfare,

incorporate

stricted. This position disposed him to accept in
general the conclusions of both Mr. Anastaplo and

distinction which I think it fair

to say he was at least
ready to consider approving in
conversation. He defended the first picketing deci-

Mr.

economic liberties

Crosskey,

if

not

the Constitution. Mr.

are

their way of

Anastaplo

considerably

re

reasoning, about

is somewhat appre-

13

hensive about any concentration of ecorromic as
as political power .49 Mr. Crosskey was, despite

well
14

his opinions

syndicalist

on

or

federal power, definitely opposed to
"central" planning, as well as to

socialism. He started his book

support for

as

a

hoped for improvement in captial markets by the
Securities and Exchange legislation of the 1930s,
and its optimistically awaited implementation. He
said that he left Wall Street

admired)

(where

in the 1930s because he

he

was

much

was

"the

only

there with any respect f.or private property."
He was, like me, neither a Pelagian nor a Jansenist;
man

but, like

me, he had

healthy Eighteenth Century
regard for the limitations of the human being,
including the human being in power. While history
as usual is ambiguous, economic liberty seems to
me, in experience and in principle, a necessary and
probably in the long run a sufficient condition of
a

freedom in communication.
In this view there is

great merit in the simple and

flexible, but disciplined,

Constitution for

which

and Mr.

Meiklejohn
have worked. Whatever our economic policies,
liberal or collectivist, they will increasingly require
self-consistent national implementation; and they
will increasingly require the fullest possible discus
sion of even the most drastic and unlikely appearing

Mr.

Crosskey,

Mr.

Anastaplo,

suggestions.

"negative income 'tax'," which
discussed, off and on, since 1926. It
will be noticed that any family income plan based
on allowances given by the United States depends
on the spending powers of Congress. In view of the
traditional concern over the regulatory powers of
Congress, it is ironical that its spending powers
have seldom been questioned. Even state spending
has received little if any effective check. It is only in
the case of the first Agricultural Adjustment Act
that federal spending has been impeded by the
Supreme Court�O State and federal welfare spending
will be increasingly in need of coordination. Com
prehensive schemes of regulation, for example wage
and hour regulation, may need to be coordinated
with welfare programs. bo wage and price controls
lessen or increase poverty? If they do neither, are
they useful for other purposes? Poverty and unem
ployment seem, on questionable grounds, to affect
decisions on military spending and hence on strategic
policy.
An

example

I have heard

is the

problems of poverty and of war and peace
require national solutions reached with the most
complete freedom of discussion that can be obtained.
The

V

Anastaplo's and Mr. Cross
Meiklejohn's,
constitutional
opinions not only stand the
key's
tests of practical utility. When slight adjustments
are made among them, their Constitution has the
immediate intuitive appeal charactertistic of music
Mr.

Mr.

poetry.

or

In the Notes which

are

in effect the third volume

Anastaplo's Constitutionalist, the author
engages in brilliant and delightful comments and
explorations, which can be read with the main text
or with the aid of the Index, but which are best read
in Mr.

at

leisure

their

on

own

account,"

example, fairly early in the Notes, the
Constitution is compared with the famous cup of
tea which brought to life in Proust's mind the
beloved and beautiful Combray with its people, its
fields and its buildings. And at the very end of the
Notes, Mr. Anastaplo reverts to his early love for
Here, for

and skill in

mathematics,

with

I understand it-has received

a

passage which-as

(for

its

mathematics)

by qualified specialists.f It is in part
beyond the comprehension of a layman. But it is
also in part intelligible to any student of philosophy
who is aware of the part played by Pythagorean
thinking in the history of both Greek and modern
philosophy. Here the extraordinary mathematical
relations among the elements are taken as signs of a
deep if inscrutable reason in the nature of things,
including the nature of law.
confirmation

1

This essay includes observations which have been stimu

lated, or originally made, by a great number of unnamed
students, teachers and colleagues. The person who should
be selected for special mention here is Harry Kalven, whose
influence is most readily identifiable among all those going
back to the earliest days of someone born in Madison and
largely reared in academic communities. Mr. Kalven's con
versation and writing have been exceptionally useful with
respect to the subjects discussed in this essay. My own view
is that his general ideas can be expressed in the language
used here, and that his principles will often if not generally
lead to results like those reached by means of the principles
stated here. The statements of the three principal authors
considered in this essay have some advantages in persuasive
ness, accuracy and clarification, along with some disadvan
tages, no doubt, in unfamiliarity of approach. Mr. Kalven
will perhaps not object if I express a hope that his new book
will be published before too long. I am sure it will join the
recent classics

here under discussion.

Another colleague, Philip B. Kurland, has written a survey,
perhaps somewhat comparable to the present essay, express
ing views different from those developed here, particularly
his views about equality and about the Warren Court. See
Kurland, Politics, the Constitution and the Warren Court
(Chicago: University of Chicago Press, 1970). But see note
35, infra.
Clues to my early studies and reflections on subjects men
tioned

or

discussed here will be found in:

"Movement in

Supreme Court Adjudication," 46 Harv. L. Rev. 361, 366381; 593, 593-604; 795, 809-811 (1933); "The Classical
American Doctrine of 'The Separation of Powers,'" 2 U.
Chi. L. Rev. 385 (1935); Social Change and Labor Law,
Part I (Chicago: University of Chicago Press, 1939) (Charles
O. Gregory, co-author).
Previous discussion by me of Mr. Crosskey's views, in
various aspects, appeared in "The Old Constitution," 20 U.
Chi. L. Rev. 529 (1953); Book Review, 54 Colum. L. Rev.
439 (1954); "The Master," 35 U. Chi. L. Rev. 238 (1968).
Unpublished correspondence with the Journal of Legal Edu
cation dealing with details of the major criticisms of Mr.
Crosskey's book is available from me for anyone interested.
The correspondence was incidental to a badly mistaken
reference to my Columbia Law, Review contribution in the
first edition of the American Law School Association's read
ings on professional responsibility.
See also "Reflections on Conscientious Objection to War,"
25 National Lawyers Guild Practitioner 115 (1966). And see

the bibliography prepared by Law Review editors, 30 U.
Chi. L. Rev. 221, 223-224, 226, 227.
This paper began as a deliberately noteless and corres
pondingly readable essay. In the course of discussing specific
obscurities and objections, notes have been regretfully added.
It must be obvious that they are selective. They do not pre
tend to deal with all obscurities or objections. Citations are
limited to easy aids and to cases of special interest. Lower
court and state court citations particularly make no pretense
of completeness, and much the same thing is true of United
States Supreme Court decisions.
2

to

Mr.

See Alexander

Meiklejohn,

Self-Government (New
Meiklejohn's position

mented by
lected and

"

...

(1967).
In his

Appendices, in effect the second of three volumes
Constitutionalist, Mr. Anastaplo includes, with other
interesting materials, selected materials on his bar admission
case. In re George
Anastaplo, 366 U.S. 82 (1961). That case
still seems to me an outstanding contribution to legal edu
cation. The briefs in that case, prepared by him as counsel
pro se, merit particular attention as do the dissenting opin
The

in

ions of Mr. Justice Bristow in the Supreme Court of Illinois
and of Mr. Justice Black in the Supreme Court of the United

States.

Professor C. Herman Pritchett, in

a recent review (60
[1972]), expresses his admiration for
The Constitutionalist, and recognizes its relationship to the

in Free

L.

Calif.

Rev.

1476

studies of Mr.

Crosskey.
huge book is primarily a treatise on the first
amendment, with notes. As such it is probably the most
original, extended, learned, dogmatic, tightly-structured,
eloquent, unorthodox, and altogether heroic essay in
constitutional explanation, interpretation, and plain and
fancy assertion since the two volume blockbuster of
William W. Crosskey, who incidentally was one of
Anastaplo's professors at the University of Chicago
This

Free

York:

Speech and Its Relation
Harper & Bros., 1948).
Speech has been supple

number of other papers which have been col
reprinted with the second edition of the Free
Speech book, all under the title, Political Freedom: The
Constitutional Powers of the People (New York: Harper &
Bros., 1960). See also his articles: "The Legal Status of Our
Freedom," 20 Lawyers Guild Rev. 106 (1960); "The First
Amendment is an Absolute," 1961 Sup. Ct. Rev. 245 (1961);
"The Balancing of Self-Preservation Against Political Free
dom," 49 Calif. L. Rev. 4 (1961). And see note 35, infra.

Law School.

a

3
See George Anastaplo, The Constitutionalist: Notes on
the First Amendment (Dallas: Southern Methodist Univer
sity Press, 1971). Mr. Anastaplo's position in The Constitu
tionalist has been supplemented by "Obscenity and Common
Sense: Toward a Definition of 'Community' and 'Individu
ality,'" in Robert E. Meagher, ed., Toothing Stones: Re
thinking the Political (Chicago: Swallow Press, 1972) (re
printed, with several additions, in 16 St. Louis U. L. J. 527
[1972]); "Preliminary Reflections on the Pentagon Papers,"

Chi. Magazine (Jan.IFeb., 1972) 2, "The
Papers and the Rule of 'No Prior Restraints,'"
U.

Mr. Anastaplo's contributions to legal and political
phi
losophy appear in his other papers, including his article on
Plato's Apology of Socrates in Ancients and Moderns: Essays
on the Tradition
of Political Philosophy in Honor of Leo
Strauss, ed. Joseph Cropsey (New York: Basic Books, 1964),
and his two articles in the Wisc. L. Rev.: "Natural Right
and the American Lawyer," 1965 Wisc. L. Rev. 322 (1965),
"Law and Morality; On Lord Devlin, Plato's Meno and
Jacob Klein," 1967 Wisc. L. Rev. 231 (1967). See also note
49, infra.
His Apology article was commented on by Willmoore Ken
dall, the conservative political scientist, in his review of
Ancients and Moderns, where he speaks of "the touching
essay on Plato's Apology by George Anastaplo (himself the
author of perhaps the only 'apology' of our time that de
mands a place in any anthology of American oratory); it is
hardly too much to say that Anastaplo gives us a wholly
new Apology
61 American Political Science Rev. 783

Pentagon
U.

Chi.

Magazine (Marchi April, 1972) 16 (both Pentagon Papers
articles have been reprinted in 118 Cong. Rec. S11560 [July
24, .1972]); "Vietnam, Insubordination and Self-govern
ment," Chicago Tribune, June 25, 1972, sec. lA, p. 1 (re
printed in 118 Congo Rec. E8414 [Oct. 5, 1972], E8480
[Oct. 10, 1972]).

4
William W. Crosskey, Politics and the Constitution in
the History of the United States (Chicago: University of
Chicago Press, 1953). Mr. Crosskey's position in Politics and
the Constitution has been supplemented by "Charles Fair
man, 'Legislative History,' and the Constitutional Limita
tions on State Authority," 22 U. Chi. L. Rev. 1 (1954); "John
Marshall and the Constitution," 23 U. Chi. L. Rev. 377
(1956) (reprinted in Mr. Justice, ed. Allison Dunham and
Philip B. Kurland, [Chicago: University of Chicago Press,

1964]).
See,

Mr. Crosskey, the Memorial Issue, 35
(1968). See also note 1, supra.

on

Rev. 229

U. Chi. L.

Mr. Meiklejohn's book can be used without an index.
Crosskey's and Mr. Anastaplo's books are well indexed.

5

For

some

Mr.

purposes it would be desirable to start with

Mr.

Anastaplo and Mr. Meiklejohn. Mr. Anastaplo's book,
dealing with material with which both he and Mr. Meikle
john are concerned, is new. Its discussion will lead to my
expression of some views about equality. In the end, equality
and freedom are perhaps more important, more general,
topics than power to regulate commerce.
One theme on which Mr. Crosskey, Mr. Anastaplo and I
are

in

agreement is the

treatment of the Constitution.

Mr.

15

16

Crosskey, the most uncompromising of us all, is .opposed to
the rhetorical manipulation of the Constitution which has
appeared throughout its history. Mr. Meiklejohn does not
than we to have
agree with us. He would be more disposed
judicial policy prevail in conflicts with text.
The historical approach to the Constitution in which I
claim to share applies to the whole instrument. It seems to
me indispensable to describe that approach at the beginning
and then move to the topics which are perhaps now more
controversial, and which are illuminated by Mr. Anastaplo's
brilliant book. Among other things, this beginning will sup
ply materials for those, perhaps including Mr. Anastaplo,
who will wish to complain that my own treatment of Consti
tutional freedoms and equalities is inconsistent with the
historical criteria with which I begin.
6

Note

4,

supra.

Griswold v. Connecticut, 381 U.S. 479, 520 (1965); Katz
United States, 389 U.S. 347, 364-74, particularly 373-74
(1967). The common theme in both cases was, in Mr. Justice
Black's view, the creation of a constitutional right of privacy.
Compare the discussion in the text at notes 39-41, infra.
7

v.

An address in Elmira, New York, May 3, 1970, quoted
President Roosevelt, March 9, 1937. See George Seldes,
The Great Quotations, 335 (New York: Lyle Stuart, 1966).

1015 WalL 232 (U.S., 1873). See note 43, infra. Mr.
Crosskey, and others, attribute the 1873 development to such
cases as Gibbons v. Ogden (9 Wheat. 1 [U.S., 1824]) and to
the anti-federalist influence of pre-civil war days. My own
view is that the judicial statements to this effect before the
Civil War are few in number, dicta in the simplest sense of
the word, and cautious. They are inconsistent with what hap
pened to the bankruptcy power in litigation which had con
siderable political interest. The relation between substantive
due process and the negative implications of the Commerce
Clause is illustrated by the protections developed for insur
ance, which was not even "commerce," beginning with All
geyer v. Louisiana 165 U.S. 578 (1897), and proceeding to a
scheme with remarkable resemblance to that developed for

occupations which were "commerce" and "interstate." The
whole scheme of protections was an appropriate mark of that
era, foreseen by Tocqueville, when the freedom of the great
and powerful, if not the aristocrats, was to have its last day,
before it lost its vitality and

was

succeeded

See my "Movement in

perhaps authority.
Adjudication," op.

cit. supra, note

this matter which I have

by equality and
Supreme Court

1, with conclusions

seen no reason

to

change

on

since 1933.

8

11

See notes

12

United States

13

Hammer

v.

Dagenhart,

14

Wickard

v.

Filburn, 317

15

United States

16

Maryland v. Wirtz,

17

Katzenbach

18

Perez

by

Compare: "What's the Constitution between friends?" At
tributed to "Timothy J. Campbell, about 1885, to President
Cleveland who refused to sign a bill on the grounds it was
unconstitutionaL Campbell was a Tammany member of the
House of Representatives, and the attribution to him is on
the authority of William Tyler Page." Burton Stevenson,
The Home Book of Quotations, 307 (New York: Dodd,

Mead & Co., 1964).
Politics and the Constitution, 1278. Mr. Crosskey did
not use the boll weevil illustration in his book. It might have
appeared among the illustrations on pages 53-54, except for
the view that states' territories are no more "discrete" than

14-18, infra.
v.

v.

v.

E. C.

Knight Co., 156 U.S.

Darby,

247 U.S. 251
U.S. III

McClung,

(1895).

(1918).

(1942).

312 U.S. 100

392 U.S. 183

1

(19.41).

(1968).

379 U.S. 294

(1964).

9

lots"; or on page 76. Mr. Crosskey was intent on
relating "among" to "states" as collective units. He was more
skeptical about his view of the meaning of "states" than he
needed to be. Anyone whose views are affected by life "in"
an incompletely urbanized "state," like New Mexico, will
"vacant

realize to what an extent one uses the word "state" to refer
to the community and not to the territory.
One may recognize that it would be "ludicrous" today to
speak of activity "among" a level plain; but it does not seem
to me inappropriate to speak of boys playing baseball among
"vacant" or "back" lots; and state boundaries create in our
minds, it seems to me, a sense of discreteness like that
"among" islands or mountains. When one adds the common
as communities Mr. Crosskey's argument,
use of "states"
based on an overwhelming number of instances of "among"
with groups of people, seems unanswerable. His fastidious

dependence on these latter instances seems to me, as I go
back to them, to have limited the force of his argument for
the contemporary reader. "Among" includes but is not lim
ited to "between" even in its' application to more than two
territorial units, including the territories of states; and even
more clearly,
perhaps, in its application-of which Mr.
Crosskey has such a wealth of examples-to more than two
communities.

This note is meant particularly for readers, of whom I hope
there will be a number, who will be encouraged to go back to
the book itself and compare it with my treatment of its mean
ing and implications.

v.

United States, 402 U.S. 146 (1971).

Lest it be supposed that all such questions are "settled,"
should recall the questions raised by the application of
statutes with "among" tests but limited by interpretation to
"interstate" commerce, such as the Labor Standards Act and
the Sherman Act, when labor conditions or monopolies in the
construction industry are under consideration. The Labor
Standards Act leaves things somewhat unpredictable. See
48 Am. Jr. 2d. "Labor," § 1593. Unions seem to be more
19

one

vulnerable, so far as the "commerce" criterion is in question,
than do employing contractors under the Sherman Act. Com
U.S. 64
pare Industrial Ass'n of San Francisco v. U. S., 268
(1925) with Allen Bradley Co. v. Union, 325 U.S. 797 (1945).
Unpredictable questions about the Truth in Lending Act,
which has no "interstate" language, and which seems meant
to depend on monetary powers, and about rent controls,
which has no "interstate" language either, have arisen re
cently in Albuquerque (along with a federal gun control case
under a statute properly given an "interstate" interpretation
by the Supreme Court [United States v. Bass, 404 U.S. 336
[1971]). The truth in lending case was settled favorably to
the client, but probably less favorably than it would have
been but for the probable necessity for and the chances on
taking it to the Supreme Court. When last I knew the rent
control case was still in litigation.
The recent federal act applicable to bombings creates here
the traditional "interstate" classifications which may
the detached lay observer somewhat bizarre.
20

Huidekoper's

Lessee

v.

Douglass,

3 Cr. 1

seem

(U.S., 1805).

to

21

Swift

22

Erie R. R. Co.

73

v.

Tyson, 16 Pet. 1 (U.S., 1842).

Tompkins,

v.

304 U.S. 64

uary 27-28, 1973, dealing with the Rosenberg Case, in the
time of the Korean War. Among other things the case illus
trates the

(1938).

See

Henry J. Friendly, "In Praise of Erie-and of the
New Federal Common Law," 39 N.Y.U. L. Rev. 383 (1964)
(reprinted-with intervening cases-in Friendly, Benchmarks,
155 [Chicago: University of Chicago Press, 1967]); Grant
Cilmore, 1 Security Interests in Personal Property § 8.3; 2 id.
§ 45.2 (Boston: Little, Brown, 1965); Gihnore, "On Statutory
Obsolescence," 39 U. Colo. L. Rev. 461, 475-76 (1967)

Invitation to
&

Compare Prigg

1803).

28

Note 2, supra.

29

Note 3, supra.

v.

Pennsylvania,

16 Pet. 539

39

Katz

40

Griswold

Texas

(U.S., 1842).

See Harry Kalven, "A Commemorative Case Note: Scopes
State," 27 U. Chi. L. Rev. 505 (1960); Epperson v. Ar
kansas, 393 U.S. 97 (1968).

(1919).
.

33

Ther� is

a

v.

United States, supra,
v.

Connecticut,

reproduction

in the

Appendix of the pamphlet

which led to the conviction of the defendants in the Schenck
case and to the affirmation of the judgment of conviction
by
Mr. Justice Holmes on behalf of his associates.

seems

to

See the decision

ruling

a

provision of the Hatch Act

Engel v. Vitale, 370 U.S. 421 (1962) (by Mr. Justice
Black). See Philip B. Kurland, Religion and the Law Of
Church and State and the Supreme Court (Chicago: Aldine
Publishing Co., 1962). Compare Alexander Meiklejohn, "Edu
cational Cooperation Between Church and State," 14 Law &
Contemp. Prob. 61 (1949).
36
In view of a persuasive but at present ineffectual case for
the position that equal protection requires contributions to
parochial schools, it is possible to think that cases limiting
such contributions will be reconsidered. Brusca v. State of
Missouri ex rel State Board of Education, 332 F. Supp. 275
(three-judge court, E.D. Mo., 1971), aff'd 405 U.S. 1050
(1972). But see Lemon v. Kurtzman, 403 U.S. 602 (1971)

(inclusion of salary payments; state legislation) Compare
Tilton v. Richardson, 403 U.S. 672 (1971) (buildings; federal
legislation). See also note 44, infra.
Law Students Research Council
See note 45, infra.

v.

Wadmond,

401 U.S.

(1971).

38

Furman v. Georgia, 408 U.S. 238 (1972). See my review
of Louis Nizer, The Implosion Conspiracy (New York: Dou

bleday

&

Co., 1973)

This factor would have

own protection or on procedural grounds, are
special warn
ings against expanding the Ninth Amendment. See Ana
staplo, The Constitutionalist, supra note 3, pp. 25, 432-433.
The Ninth Amendment seems, however, a more straightforward basis for the result in Roe v. Wade (the case from

Texas) than is "the Fourteenth Amendment's concept of per
liberty and restrictions upon state action" which Mr.
Justice Blackmun, speaking for the majority, says "we feel"
to be the source of "the right of privacy." He includes the
sonal

as

an

alternative

41

in

Chicago Daily

News

source.

Brotherhood of Railroad Trainmen

Virginia State Bar, 377

U.S. 1

42

35

37

(Mr. Justice Black

un

constitutional. National Association of Letter Carriers v. U.S.
Civil Service Commission, 346 F. Supp. 578 (three-judge
court, Dist. Col. 1972), appealed 41 L.W. 3241 (1972).

154

7.

supra, note 7

have been another.

Ninth Amendment
34

note

a limitation on the
application of the Bill of Rights to the
states, and the questionable historical basis for the Supreme
Court's power to disregard acts of Congress except for its

See the discussion in the text at notes 9 and 11, supra.

32249 U.S. 47

Inquest (Garden City, N.Y.: Doubleday

enforceable in any court. It is hard to suppose that the
Amendment was to be understood as meant to expand the
power of the Supreme Court to create substantive constitu
tional law governing either the states or Congress, free from
anything but debatable philosophical guidance. What proved

30

31

an

justified a decision based on the principle expressed in the
Equal Protection Clause.
Privacy may be included in the Ninth Amendment, but a
more likely explanation of that Amendment is that it was
and is to be understood as applying to philosophical "rights."
The simplest example is the "right" of revolution, clearly not

v.

s=s==e=e=eeeeeeeee

my

Compare, however, Roe v. Wade, 41 L. W. 4213 (Jan. 22,
1973). A recognized factor in the situation is the difficulty of
the relatively poor and the facility of the relatively prosperous
in getting abortions, particularly safe abortions, in a number
of jurisdictions, at least. Illinois is one such jurisdiction, and

26 The
absence of "only" is a strong reason for not inferring
it, like the reasons for not usually making interchangeable, in
the ordinary interpretation of writings, words as different as
"or" and "and." But the context of a writing may require an
"only," or it may change an "and" to "or" or an "or" to "and."
27

capital punishment. See, also,

dissenting).

See note 9, supra.

251 Cr. 137 (U.S.,

to

Co., 1965).

..

24

objections

Was Justice Done? The Rosenberg-Sobell Case (New York:
Monthly Review Press, 1956); Walter and Miriam Schneir,

Panorama, Jan-

v. Virginia ex reI.
(1964) (by Mr. Justice Black).

Wheeling Steel Corporation v. Glander, 337 U.S.
(1949). Compare Allied Stores of Ohio v. Bowers, 358
522 (1959).

562
U.S.

43

Compare, again, Allied Stores of Ohio v. Bowers, supra,
extended dictum is carefully limited in its appli
cation. Compare also Weaver v. Palmer Brothers, 270 U.S.
402 (1926) and especially Liggett Co. v. Baldridge, 278 U.S.
105 (1928) (Equal Protection and Substantive Due Process).
The useful purposes of the negative implications of the
Commerce Clause could be served by a carefully drafted Act
of Congress or by the application to new problems of Equal
Protection doctrine. Existing applications of the "burden"
test could be left, during a period of evolution, as a diminish
note 42. An

ing

monument to stare

decisis.

44 San Antonio Independent School District v. Rodriguez,
U.S. 41 L.W. 4407 (1973). See Serrano v. Priest, 5 Cal. 3d
584, 96 Cal. Rptr. 601, 487 P.2d 1241 (1971). See also note
36, supra. It will be seen that the California Supreme Court

applied distinctions resembling those suggested in this essay.
John Rawls' A Theory of Justice (Cambridge: Harvard Univ.
Press, 1971) has some relation to the sequence of the preced
ing discussion. The abortion case is commented on in
note #40, supra.

17

45

18

See, also, the "Proceedings in the Supreme Court of the
United States in Memory of Mr. Justice Black,'> April 18,
1972, reported in 405 U.S. v-Ivii. (1972). The tribute read by
the Solicitor General includes a long quotation from Mr. Jus
tice Black's dissenting opinion in Mr. Anastaplo's case. The
authors of this tribute add after the quotation an interesting
comment which may, one hopes, represent an opinion about
future bar admission problems: "[Mr. Justice
Black's] stirring
dissent in Anastaplo, quoted above, led to a long exchange
of letters with the unsuccessful petitioner and, more im
portantly, to an ultimate change of the Court's position.
Baird v. State Bar of Arizona, 401 U.S. 1 (1971); In re Stolar,
401 U.S. 23 (1971)." 405 U.S. xxiv.
46
Walton H. Hamilton and Douglass Adair, The Power to
Govern:
The Constitution-Then and Now (New York:
W. W. Norton & Co., 1937).

47

Adair

v.

U.S., 208 U.S. 161 (1908). See

notes 12

and 13,

supra.
48

Thornhill

California,

v.

Alabama, 310
(1940).

U.S. 88

(1940); Carlson

v.

310 U.S. 106

49
He has been expelled since 1960 from both the com
misars' Russia and the colonels' Greece. See, e.g., The Con

stitutionalist, pp. xiii, 564-566; 116 Congo Rec. E10520 (Dec.
18,1970); 117 Congo Rec. E6129 (June 17, 1971); 117 Congo
Rec. E8492 (July 29,1971); 117 Congo Rec. E13889
(Dec. 17,
1971); 118 Congo Rec. E8149 (Sept. 27, 1972), E8811 (Oct.
17, 1972), E8903 (Oct. 25, 1972).
50

United States V. Butler, 297 U.S. 1 (1936). A change in
approach followed quickly. Steward Machine CO. V. Davis,
301 U.S. 548 (1937). Compare Ashwander V. Tennessee Val
ley Authority, 297 U.S. 288 (1936).
51 A
review by Laurence Berns of The Constitutionalist
(Dallas Morning News, Nov. 28, 1971, p. 6H) includes the
following observations on Mr. Anastaplo's Notes:
"As the author explores in his Notes the question of what
kind of character in the people free institutions and self
government presuppose, the reader is led into depth
after depth-that is, the reader who is able to
accept the
author's invitation to explore. The range of topics dealt
with penetratingly and carefully in these notes must be
seen

to

be believed: this part of the book is like a little
a second
University of Chicago (the author's

university,

alma mater).

"Scarcely any important
years, it seems, has been

political event of the last forty
neglected in Anastaplo's Notes;
but far more important is the wealth of discriminating
references, comment, and often detailed analysis of the
anthropological, sociological, psychological, and above
all poetic and philosophical writing that the author has
found useful for his explorations into the nature of
American institutions, into the meaning of the American
life, the nature of man, the nature of nature.
Serious students of American institutions, of political
life, arid of what transcends and is the ground of polit
ical life have here a guide to where to go as they face
the dilemmas posed by the realization that the good
citizen and the good man are not simply identical. Stu
dents of the law will be pleasantly surprised to learn
how fascinating their field of study can be.
"The author seems, judging roughly from the
frequency
of references, to have learned most from Shakespeare,
from his fellow Illinoisan Abraham Lincoln, and from
Plato. This book is' a major attempt to discover and ar
ticulate the harmony, or at least the compatibility, that
exists between the principles of the American
polity and
the principles of classical ('Greek') philosophy."
See, among other reviews of The Constitutionalist, the fol
lowing: C. Herman Pritchett, 60 Calif. L. Rev. 1476 (1972);
L. A. Powe, Jr., 8 Crim. L. Bull. 350 (1972); A.
J. Thomas,
way of

Southwest Review, Winter 1972, p. vi; Gary L Starkmam,

Chicago Sun-Times, June 18, 1972, sec: 5, p. 18; Elmer Gertz,
Panorama-Chicago Daily News, Jan. 22-23, 1972, p. 7; Wil
liam Gangi, Nation, Sept. 18, 1972, p. 218; Fred J.
Naffziger,
St. Louis Post-Dispatch, Oct. 3, 1972,
p. 3B. See, also, New

York Times Book Review, June 18, 1972, p. 33
(where The
Constitutionalist was advertised by some of Mr. Anastaplo's
University
Chicago students as "the thinking woman's

of"

treasure trove

52

See,

).

e.g., Gordon

Pall, "On Sums of Squares," 40 Amer
Monthly 10 (1933); Robert E. Horton,
Solutions (533)," Mathematics Magazine,

ican Mathematical

"Problems and
201-202
Mr.

(1964).
Anastaplo reports that he

was encouraged in his
specu
lations about symmetry and the nature of things upon hearing
Werner Heisenberg's lecture of April 30, 1973 at the Univer
sity of Chicago. Dr. Heisenberg concluded his lecture by
observing that physicists should now replace the concept of
"fundamental particles" by the concept of "fundamental

symmetries."

