
FREEDOM OF RELIGION AND
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Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof....

IU NTIL RECENTLY, the meaning of these words of the First Amendment had

seldom beenlitigated in the Supreme Court, and the few interpretations
which the Court had made had provoked little criticism. Decisions of

the past five years, however, have raised a controversy which fills hundreds of
pages in the law reviews, church papers, and other journals of opinion. In 1947,
the Court upheld a New Jersey statute permitting school districts to reimburse
the cost of bus transportation to parents of children attending parochial schools.'
In 1948, the Court held unconstitutional the Champaign public school program
of "released time" religious instruction.2 In 1952, the Court sustained the New
York City released time program which differed from the Champaign chiefly in
that the New York classes in religion were not conducted in public school

buildings. 3

' The controversy has centered upon the principle first clearly stated in Mr.
justice Black's majority opinion in the bus case, the principle that the First
Amendment (made applicable to state action by the Fourteenth Amendment)
requires not only neutrality between religious groups, but also neutrality be-
tween "religious believers and non-believers." The "establishment" clause for-
bids not only laws which prefer one religion over another, but also laws which
"aid all religions. ' 4 Compliance with the First Amendment means separation of
church and state:

The First Amendment has erected a wall of separation between church and state.
That wall must be kept high and impregnable. We could not approve the slightest
breach. 5

None of the justices dissented from this principle. The majority held that the
principle did not preclude the inclusion of parochial school pupils in a general
program of using public funds for bus fares of school children. The four dissent-
ers not only agreed that the First Amendment forbids nondiscriminatory aid to
religion, but found the principle violated by the New Jersey statute.

t James Parker Hall Professor of Law, University of Chicago.
1 Everson v. Board of Education, 330 U.S. 1 (1947).
2 McCollum v. Board of Education, 333 U.S. 203 (1948).
3 Zorach v. Clauson, 343 U.S. 306 (1952).
4 Everson v. Board of Education, 330 U.S. 1, 15, 18 (1947).
5Ibid., at 18.
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In the Champaign case, the Board of Education urged the Court to overrule
the principle of "no aid to religion" and to sustain the released time program.
The Court reaffirmed its stand, however, speaking again in terms of separation
of church and state. In the language of Mr. Justice Frankfurter,

Separation means separation, not something less. Jefferson's metaphor in describ-
ing the relation between Church and State speaks of a "wall of separation," not of a
fine line easily overstepped.' (Concurring opinion.)
Eight of the justices found the Champaign program unconstitutional. The dis-
senting opinion of Mr. Justice Reed did not reject the "no aid" principle. He
found in the Champaign plan, however, mere "incidental advantage" and not
"purposeful aid."'

The principle thus twice affirmed by all of the justices was widely and excit-
edly challenged.8 Most of the criticisms reflected a fear that a rule of government
neutrality between religious believers and nonbelievers would in practical effect
be hostile to religion. For example, the statement of a group of twenty-seven
Protestant leaders predicted that the Court's "hardening" of the concept of
separation "will greatly accelerate the trend toward the secularization of our
culture." 9 They asserted that free "cooperation" between church and state is
permissible so long as no special privilege is granted to any church.

On the other hand, the "absolute separation" principle was vigorously de-
fended by many writers and by civil liberties organizations.10 The controversy
reached its peak as the New York City released time case reached the Supreme
Court. The Court voted six to three to sustain the New York program. Mr.
Justice Douglas, speaking for the Court, did not disavow the "no aid" principle,
but he seemed carefully to avoid reaffirming it. He spoke with approval of state
encouragement of religious instruction and of state cooperation with religious
authorities. The neutrality of which he spoke was neutrality "when it comes to
competition between sects."' 2

The three dissenters charged in the strongest terms that the majority had
violated the "no aid" principle. Mr. Justice Black regretted that "the religious
follower and the atheist are no longer to be judicially regarded as entitled to
equal justice under law."'" Mr. Justice Frankfurter found that "Happily [the
principles of the Champaign case] are not disavowed by the Court. From this I
draw the hope that in future variations of the problem which are bound to come
here, these principles may again be honored in the observance."' 4 Mr. Justice

T cCollum v. Board of Education, 333 U.S. 203, 231 (1948).
7 Ibid., at 248-49.
8 See, e.g., articles in the symposium, Religion and the State, 14 Law & Contemp. Prob.

1-169 (1949).
118 Christianity & Crisis 90 (1948).
10 See note 8 supra.
" Zorach v. Clauson, 343 U.S. 306 (1952).

Ibid., at 314.
Ibid., at 320. 14 Ibid., at 323.
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Jackson concluded: "Today's judgment will be more interesting to students of
psychology and the judicial process than to students of constitutional law. 15

The majority opinion may be read as holding that aid to religion is a proper
legislative purpose so long as the aid involved is relatively minor. The opinion
speaks of "the religious nature of our people." It refers to customs such as
Thanksgiving Day proclamations and the opening of Court sessions with the
words of the marshal, "God save the United States and this honorable Court."' 6

The decision need not be interpreted, however, as such a watering down of the
neutrality principle. Such an interpretation would slight a passage in terms of
which the entire problem might be clarified. In this passage, the Court puts the
doctrine of separation of church and state in its proper place-as a summary or
paraphrase of the provisions of the First Amendment concerning religious free-
dom:

There cannot be the slightest doubt that the First Amendment reflects the philos-
ophy that Church and State should be separated. And so far as interference with the
"free exercise" of religion and an "establishment" of religion are concerned, the separa-
tion must be complete and unequivocal. The First Amendment within the scope of its
coverage permits no exception; the prohibition is absolute. The First Amendment,
however, does not say that in every and all respects there shall be a separation of
Church and State. Rather, it studiously defines the manner, the specific ways, in which
there shall be no concert or union or dependency one on the other.17

This passage suggests that "separation of church and state" is not an independ-
ent principle, that the primary principle is that of religious liberty-protected
by the First Amendment against government action either establishing religion
or prohibiting its free exercise. These protections are conveniently summarized
in the phrase "separation of church and state," since religion is thus to be in-
sulated from governmental power whether exerted for its establishment or to
prohibit its free exercise.

In many situations, however, complete separation of church and state would
operate to restrain religious freedom. Where this is the case, the opinion implies,
there is no constitutional requirement of separation. In other words, the limits
of the separation doctrine are to be found by reference to the constitutional
principle of religious liberty, not vice versa.

The recognition of this proposition would place the recent controversy in a
new light. Much of the opposition to the "no aid" principle has arisen because
the principle was expressed in terms of strict "separation." If it is understood
that the separation principle does not preclude action to avoid restraints on re-
ligious freedom, one source of confusion would be eliminated and a more objec-
tive and dispassionate examination of the entire problem would be promoted.

In the next two sections of this article the "separation" and "no aid" prin-
ciples will be examined more closely. In the following section, the fear of Roman
Catholic religious oppression will be noted, a fear which apparently accounts

[Vol. 20

Is Ibid., at 325. 16 Ibid., at 313. 17 Ibid., at 312.
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for much of the insistence on absolute separation. Finally, some of the specific
problems with respect to religion and elementary education will be briefly re-
formulated in the light of the distinction between affirmative aid and protection
of the free exercise of religion.

II

The secondary and relative nature of the principle of church-state separation
is most clearly illustrated in areas where the state takes over the ordering of the
lives of groups of citizens, as in the armed forces, in prisons, and in institutions
to which delinquent or dependent children are committed. Here the effect of
strict separation would be seriously to limit the religious freedom of the citizens
concerned. Effective freedom of religion in these areas often requires some sort
of implementation or cooperation by the state. It is impossible both to protect
religious freedom and to keep the state completely insulated from religion and
religious controversy. In these areas such insulation is not required by the First
Amendment. This is not to say that individuals here have an enforceable con-
stitutional right to implementation of their religious freedom. The point is
rather that the First Amendment leaves a wide area of legislative discretion
which strict separation of church and state would foreclose.

In Quick Bear v. Leupp,18 the Commissioner of Indian Affairs had agreed with
the Bureau of Catholic Indian Missions to pay for education in mission schools
for children whose parents chose such schools. Payment was to be from tribal
"trust funds" or "treaty funds." Congress had previously declared "the settled
policy of the Government to hereafter make no appropriation whatever for edu-
cation in any sectarian school." The plaintiffs contended that this declaration
should be interpreted as covering payments from the tribal funds "on the
ground that the actions of the United States were to always be undenomination-
al, and that, therefore, the Government can never act in a sectarian capacity."
The Court ruled otherwise, however, and approved the government administra-
tion of the trust funds in the interest of freedom of religion. The Court pointed
out that the plaintiffs' contention attributed to Congress an intention to pro-
hibit the free exercise of religion among the Indians.

In the armed forces or in federal prisons, absolute separation of church and
state would invalidate regulations facilitating religious worship. Their validity,
however, seems indubitable, although it is unlikely that this question can ever
reach the Supreme Court. The Court has strictly limited the scope of federal
taxpayers' suits and this doctrine has been held to require dismissal of a suit to
outlaw the system of army and navy chaplains. 9 In government communities
such as Oak Ridge, Tennessee, the provision of churches for the isolated inhabit-
ants apparently raised no question under the Constitution.

Similar questions have arisen with respect to children who become wards of
the state. Illinois statutes provide for commitment of neglected and delinquent

18 210 U.S. 50 (1908).
' Elliott v. White, 23 F. 2d 997 (App. D.C., 1928).
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children to institutions controlled by persons of the same religious faith as the
parents. 0 A taxpayer sought to enjoin payments under such a statute to a Ro-
man Catholic industrial school. It was contended that "under the Constitution
no ward of the State can be committed to any institution where there are reli-
gious services or where religious doctrines are taught." The court rejected this
view, saying:

It would be contrary to the letter and spirit of the Constitution to exclude from reli-
gious exercises the members of any denomination when the State assumes their control
or to prevent the children of members from receiving the religious instruction which
they would have received at home.'

Payments to such schools were held not precluded by a constitutional prohibi-
tion of appropriations in aid of sectarian schools.

The Illinois Supreme Court has also upheld action by the Cook County Com-
missioners authorizing the erection and operation of a Roman Catholic chapel
on the grounds of the county poor farm.22
I Analagous state cooperation in the interest of religious freedom is prescribed

by the Chicago Medical Center Act. The Medical Center Commission is author-
ized to acquire land in a large area by purchase or eminent domain. The act
authorizes the Commission to sell parcels to religious as well as medical and edu-
cational organizations "who shall use the same for serving persons using the
facilities offered within the District." 23 Here is legislative recognition that where
the state takes over the development of a large area, a strict separation of
church and state would unduly restrain the free exercise of religion. One may
be confident of the validity of this provision under both the First Amendment
and (in view of the industrial school precedent) the state provision against
"grants or donations" of land for religious purposes.

In state universities provision for religion raises somewhat different ques-
tions. There is increasing recognition of the fact that in a program based on
strict separation of church and state it is difficult to avoid anti-religious teach-
ing, however unintended. The following is from a report of the American Council
on Education on "The Relation of Religion to Public Education":

[I]n many institutions of higher education and of teacher education, a system of
philosophy is taught-in the traditional indoctrinational sense of that word-which
negates the religious beliefs of millions of Americans. To present such a system of
philosophy with the emphatic endorsement of the instructor while at the same time
contending that religion must be kept out of public education is strangely inconsistent.
For a naturalistic philosophy involves religious assumptions quite as much as a super-
naturalistic philosophy. To call supernaturalism a religion and naturalism a philosophy

20 Ill. Rev. Stat. (1951) c. 23, §§ 211, 299bl.

21 Dunn v. Chicago Industrial School, 280 Ill. 613, 618, 117 N.E. 735, 737 (1917).

2 Reichwald v. Catholic Bishop, 258 111.44, 101 N.E. 266 (1913).
23 Ill. Rev. Stat. (1951) c. 91, § 130.
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and on that basis to exclude the one and embrace the other is, we think, a form of self-
deception.m24

Provision in state universities for the study of religion and for religious organi-
zations and activities is justifiable, but not because the promotion of religion
is in any degree a proper state purpose. Since the state is, in large degree, organ-
izing the intellectual and social life of the students, provision for voluntary
religious study and activities is proper as an effort to avoid discrimination
against religion.

This question is in litigation at the University of Minnesota. A taxpayer is
seeking to restrain the use of university buildings for meetings of student groups
held under the auspices of denominational foundations.2 He objects also to the

appointment of a Coordinator of Student Religious Activities in the office of the
Dean of Students and to the university's cooperation in projects such as a reli-
gious census, and "Religion in Life Week." No decision on the merits has as yet

been reached.
In such controversies, one is reminded of the plan for the University of Vir-

ginia presented by Thomas Jefferson, the originator of the "wall of separation"
metaphor. In a report as rector of the university, 6 Jefferson referred to the
"want of instruction in the various creeds of religious faith" as a "chasm in a
general institution of the useful sciences." He presented a plan for the establish-

ment of "sectarian schools of divinity" "on the confines of the University." The
plan was recommended as a device to "complete the circle of the useful sciences
embraced by this institution, and fill the chasm now existing, on principles

which leave inviolate the constitutional freedom of religion." It was also pre-
sented as having the "further... advantage of enabling the students of the

University to attend religious exercises with the professor of their particular
sect, either in the rooms of the building still to be erected, and destined to that
purpose under impartial regulations... or in the lecturing room of such pro-

fessor."
The "G.I. Bill of Rights," with its provisions for veterans' educational bene-

fits, furnishes another illustration of the limits of church-state separation.2

These benefits include tuition and support for education in church operated
colleges and for ministerial training in sectarian seminaries. Congress had de-

cided upon a program of supervised educational benefits with tuition payments
direct to the colleges or schools and with the Veterans Administration passing

upon their standards. It was permitting the veterans to choose their schools and
fields of study. Adherence to complete separation of church and state would

2 11 American Council on Education Studies, Reports of Committees and Conferences
Ser. I, No. 26, at 20 (1947).

25 State ex rel. Sholes v. University of Minnesota, 54 N.W. 2d 122 (Minn., 1952).
2619 Writings of Thomas Jefferson 414-16 (Mem. ed., 1905).
27Servicemen's Readjustment Act of 1944, 58 Stat. 284 (1944), Title II.
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have required forbidding the choice of theological seminaries or church related
colleges. The refusal by Congress thus to restrict the religious freedom of veter-
ans was clearly within the area of discretion left open by the separation doc-
trine.2 8

The foregoing illustrations do not show that aid to religion, if relatively mi-
nor, is a proper legislative purpose. They are examples, rather, of legislation
which a strict rule of church-state separation would preclude, but which is per-
missible to avoid hampering the free exercise of religion. It was Mr. Justice
Black's failure to make clear this distinction in the bus case which left his opin-
ion vulnerable to the ridicule of Mr. Justice Jackson. Black insisted both on a
wall of separation "high and impregnable" and also on legislative discretion to
include parochial schools in a bus fare reimbursement program. Jackson could
thus charge him with following the precedent of Byron's Julia who, "whispering
'I will ne'er consent,'--consented."' 29

The distinction between aid to religion and the avoidance of hostile discrimi-
nation may be further illustrated in relation to tax exemptions and deductions.0
In the Champaign released time case, the Board of Education argued that tax
exemptions must either be considered as "the greatest anomaly in modern juris-
prudence" or must be accepted as evidence that nondiscriminatory aid may be
granted to religious groups without violation of the First Amendment."' This
argument ignores the distinction illustrated in this section. One may accept the
"no aid" rule and yet defend the familiar religious tax exemptions. A govern-
ment granting tax exemption to nonreligious agencies for charitable, education-
al, and cultural purposes may grant and should grant exemption to similar reli-
gious institutions to avoid restraining the free exercise of religion. The same ar-
gument applies to income tax deductions for church contributions. In assessing
tax burdens, as in other situations discussed in this section, the doctrine of
church-state separation requires only neutrality; it does not forbid legislation
designed to avoid anti-religious discrimination. This seems to be the point made
by Mr. Justice Reed in the Champaign case where he referred to the freedom of
churches from taxation as an incidental advantage which they have "with other
groups similarly situated."' 2

Furthermore, in the absence of deductions for contributions to private insti-
tutions, taxation to support the vast public programs of assistance, education,
and recreation would greatly hamper the freedom of individuals to support pri-
vate programs, religious and nonreligious. With increasing tax rates, such deduc-
tions are important if acceleration of the trend toward state monopoly of welfare

21 A Wisconsin veterans' educational bonus was upheld over the objection that it involved
aid to religious schools. State ex rel. Atwood v. Johnson, 170 Wis. 251, 176 N.W. 224 (1920).

29 Everson v. Board of Education, 330 U.S. 1, 19 (1947).
10 The few cases dealing with tax exemptions are discussed in Paulsen, Preferment of

Religious Institutions in Tax and Labor Legislation, 14 Law & Contemp. Prob. 144 (1949).
3" Brief for Appellees at 71, McCollum v. Board of Education, 333 U.S. 203 (1948).
32 McCollum v. Board of Education, 333 U.S. 203, 249 (1948) (Reed, J., dissenting).

[Vol. 20



RELIGION AND STATE NEUTRALITY

and cultural activities is to be checked. This is a point of considerable impor-
tance from the viewpoint of democratic pluralism.

It must be added that it has not always been found practicable to avoid dis-
crimination against religion. For example, state provision of subsidized profes-
sional education necessarily tips the scales in favor of secular vocations. What-
ever comment one makes as to such discrimination, one must admit that the
greater the expansion of government activity in fields of education and welfare,
the more serious is the problem of incidental restraint of the free exercise of
religion.

III
As already noted, much of the recent controversy has centered around the

proposition, first clearly stated in the New Jersey bus case, that the "establish-
ment" clause forbids "aid to all religions" as well as aid to a favored denomina-
tion. It has also been noted that many religious leaders have criticized the prop-
osition, fearing that it implies a "hardening" of the doctrine of church-state
separation. We have seen, however, that the "no aid" rule does not preclude
state recognition of religion when necessary to preserve religious freedom. One
may therefore examine the "no aid" rule free from the fear that it embodies hos-
tile indifference to religion.

To the present writer, the difficult questions raised by this rule are questions
as to whether by proper interpretation it may be found in the First and Four-
teenth Amendments. They are not questions as to its soundness as a matter of
policy and political philosophy. The rule reflects a view that religion is truly free
only when it is free from coerced support as well as coercive restraints. The clas-
sic statement of the case against state aid is that of James Madison in his famous
"Memorial and Remonstrance Against Religious Assessments."33 The proposal
which was pending was "A Bill Establishing a Provision for Teachers of the
Christian Religion." Madison's argument, however, treated the proposal as one
of nondiscriminatory support for all religion. He condemned it as inconsistent
with the nature of religion and as harmful in many ways to both church and
state. The arguments are as cogent for mid-twentieth century America as for
1785.

Nor is a rule of "no state aid" in any sense hostile to religion if one views re-
ligion as man's free response to God. In the words of William E. Hocking:
... it is of the essense of the religious spirit and of its ideal always to persuade,

never to compel.... Again, religion is never political in its nature. It has no speech
except to free spirits. Its aim is to draw men to devotion to its ideal, and a devotion
that is enforced is not sincere.... When it mistakenly uses the organs of power the
very object of religion is undernined.34

32 This document is added as an appendix to the opinion of Mr. Justice Rutledge in Ever-
son v. Board of Education, 300 U.S. 1, 63 (1947).

34Hocking, The Principles of Religious Liberty, 20 Intemat'l Rev. of Missions 493, 500,
501 (1931).
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As a matter of policy, the case for "neutrality between religion and non-
religion" is compelling. Less satisfactory, however, is the route by which the
principle has emerged as a rule of constitutional law applicable to both federal
and state governments.

Much of the controversy has focused upon the history and meaning of the
First Amendment clause, "Congress shall make no law respecting an establish-
ment of religion.... ." The issue is as to whether anything more was here in-
tended than prohibition of a national church and preferential aid to one denomi-
nation or religion. The issue is much more debatable than would be concluded
from opinions of Mr. Justice Black or from the long opinion of Mr. Justice Rut-
ledge in the bus case., Professor Corwin, the Princeton constitutional historian,
has flatly stated that the Court's view that the First Amendment forbids Con-
gress to "pass laws which ... aid all religions," is "untrue historically.""

The various lines of evidence will not be examined here. One conviction
emerges from a study of the various attempts at "proof." This is the melancholy
conviction that the heat generated by questions concerning religion has made
fairness in the handling of historical evidence almost impossible. For example,
Mr. Leo Pfeffer, in his article in this Review,"8 emphasized the Senate debate
on the First Amendment. In this debate the Senate rejected two early formula-
tions which were drafted in terms of "establishing one Religious Sect or society
in preference to others" and "establishing any particular denomination or reli-
gion in preference to another." He offered the defeat of these drafts as strong
evidence of intention to forbid nondiscriminatory aid and twitted opposing
writers for not referring to this Senate action. Mr. Pfeffer himself, however, sup-
pressed or ignored the fact emphasized by some of these writers that the word-
ing approved by the Senate (six days after the action just referred to) was also
a prohibition of a national orthodoxy: Congress shall make no law "establishing
articles of faith or a mode of worship. .. ."

Doubt must remain as to the "intention" of Congress in adopting the report
of the conference committee, and also as to the "intention" of the ratifying
bodies in the states. The question of aid to religion had apparently been much
discussed in connection with the development of the Northwest Territory. On
July 23, 1787, the Continental Congress authorized a sale of lands in the North-
west Territory with the following provision:

The lot N29 in each township or fractional part of a township to be given perpetual-
ly for the purposes of religion.38

There was apparently no uniform policy, but the original constitution of Ohio
(1802) provided:

85 Corwin, The Supreme Court as National School Board, 14 Law & Contemp. Prob. 3, 10
(1949).

3" Pfeffer, Church and State: Something Less Than Separation, 19 Univ. Chi. L. Rev. 1, 15
(1951).

37 Journal of the First Session of the United States Senate 128 (1820).
38 33 Journals, Cont. Cong. 400 (Lib. of Cong. ed., 1936).
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That laws shall be passed by the legislature, which shall secure to each and every
denomination of religious societies, in each surveyed township which now is, or may
hereafter be formed in the state, an equal participation, according to their number of
adherents, of the profits arising from the land, granted by congress, for the support of
religion, agreeably to the ordinance or act of congress, making the appropriation."

Whatever may be the scope of the First Amendment, its provisions affect
state statutes only to the extent that they are made applicable by the due proc-
ess clause of the Fourteenth Amendment. Recent church-state cases have appar-
ently been decided on the assumption that the Fourteenth Amendment makes
applicable to the states the specific prohibitions of the First Amendment. In
cases of certain other classes, the majority of the court has held that the Four-
teenth Amendment incorporates only those provisions of the Bill of Rights
which are "implicit in the concept of ordered liberty." 40 The Court has thus re-
jected Mr. Justice Black's view that the Fourteenth Amendment was intended
to make the entire Bill of Rights applicable to the States. Recent historical re-
search has confirmed the Court's interpretation4' and has indicated in particular
that the Fourteenth Amendment was not understood as incorporating the "es-
tablishment of religion" clause. 2 In the latest case, however, the court continues
to speak of
the First Amendment which (by reason of the Fourteenth Amendment) prohibits the
states from establishing religion or prohibiting its free exercise.43

This is somewhat paradoxical since the prohibition of congressional legisla-
tion "respecting an establishment of religion" (whatever its additional scope)
seems clearly to have precluded Congress from disturbing the preferential "es-
tablishments" which persisted in a number of states well into the nineteenth
century. It is ironic that the due process clause of the Fourteenth Amendment
comes to forbid state "establishment of religion" by incorporating the very
words of the First Amendment which originally forbade its abolition.

The device of incorporating the First Amendment was not a necessary device
and it might have been preferable to develop the limitations upon state action
affecting religion out of the Fourteenth Amendment due process clause itself.
Without reference to the First Amendment, the Court held that the "liberty"
protected by the Fourteenth includes freedom for religious schools; 44 the rule
forbidding affirmative aid to religion might easily have been similarly derived
as implicit in the liberty of disbelief. The point will be of little practical impor-
tance, however, so long as it remains clear that neither amendment requires ab-
solute separation of church and state.

31 Ohio Const. Art. VIII, § 26 (1802), in 1 Statutes of Ohio 83 (Chase ed., 1833).40 Adamson v. California, 332 U.S. 46 (1947).
u Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights?, 2 Stanford L.

Rev. 5 (1949).
42 eyer, The Blaine Amendment and the Bill of Rights, 64 Harv. L. Rev. 939 (1951).
43 Zorach v. Clauson, 343 U.S. 306, 309 (1952).
44 Pierce v. Society of Sisters, 268 U.S. 510 (1925).
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IV

One might expect that where strict separation is incompatible with the free
exercise of religion, individuals deeply concerned for the protection of civil lib-
erties would prefer protection of religious freedom to the maintenance of strict
separation. This is not always the case, however, as witness Mr. Justice Rut-
ledge's opinion in the bus fare case and the position of the American CivilLiber-
ties Union in all of the recent cases. Speculation is invited as to why absolute
separation is supported in quarters such as these, apparently regardless of the
resulting restraint of religious liberty.

One influential factor is probably a fear of the Roman Catholic Church as a
potential threat to religious freedom. It would be pleasant to follow the practice
of most writers in this field and leave this factor behind the scenes. I believe,
however, that the confusion beclouding many of these issues will never be dis-
pelled unless this fear is considered with as much objectivity as is possible. It
has some justification both in writings of Roman Catholics and in action some-
times taken where they are the dominant group.

The central question is as to the proper function of the state in relation to re-
ligion. Msgr. John A. Ryan, a prominent Roman Catholic spokesman of the last
generation, argued on the basis of papal encyclicals that it is a duty of the state
to promote the true religion and legally to prohibit assaults upon it.41 He noted
that, in practice, this could have "full application" only in the "completely
Catholic State"; that is, a community "either exclusively, or almost exclusively,
made up of Catholics." He argued that a Catholic state could not logically per-
mit dissenting groups to carry on "general propaganda" nor could they continue
to share in privileges such as tax exemption. Referring to constitutional guaran-
tees which might stand in the way, he commented:

[C]onstitutions can be changed, and non-Catholic sects may decline to such a point
that the political proscription of them may become feasible and expedient. 6

He insisted, however, that all this should not give anyone cause for concern:
While all this is very true in logic and in theory, the event of its practical realization

in any State or country is so remote in time and in probability that no practical man
will let it disturb his equanimity or affect his attitude toward those who differ from
him in religious faith.' 7

Msgr. Ryan may have come to realize that his language concerning feasibility
and expediency of proscription of non-Catholic sects was offensive and provoca-
tive, for in his 1940 edition, he eliminated these phrases although leaving his
position unchanged. 48

The Rev. Robert C. Hartnett, S.J., writing in 1948, concedes that Msgr.

15 Ryan, Comments on the "Christian Constitution of States," in Ryan and Millar, The
State and the Church, 26, 37-39 (1922).

46 Ibid., at 38.
47 Ibid.
43 Ryan and Boland, Catholic Principles of Politics 320 (1940).
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Ryan's book provides "a little arsenal of objections to our theology on church-
state relations." He assumes, however, that objectors will be sufficiently re-
assured if they are told:

It is just as possible to draw from Catholic teaching a set of principles about Church-
State relationships much more in accord with American democratic principles.49

As an example, he cites the position of Jacques Maritain, who wrote as fol-
lows concerning freedom of conscience, the right "of the human person to make
its way toward its eternal destiny along the path which its conscience has recog-
nized as the path indicated by God."

With respect to God and truth, one has not the right to choose according to his own
whim any path whatsoever, he must choose the true path, in so far as it is in his power
to know it. But with respect to the State, to the temporal community and to the tem-
poral power, he is free to choose his religious path at his own risk, his freedom of con-
science is a natural, inviolable right.50

It is not surprising that the fears of non-Romans persist despite a few such
statements reconciling political libertarianism with Catholic theology. Reports
of religious oppression in Spain, outspokenly defended by Spanish bishops, give
evidence that the "practical realization" of oppressive policies "in any State or
country" is not as remote as Msgr. Ryan thought. Concern of Americans is in-
creased, furthermore, by reports of abuse of the public school system for Roman
Catholic religious teaching. 51

In view of these facts and in the absence of any authoritative and explicit
repudiation of the line of teaching illustrated by Msgr. Ryan's statement, it is
not surprising that issues like that presented by the bus fare case are usually
discussed in an atmosphere of distrust.

The basic question, however, remains. Shall we try to put aside fears of reli-
gious oppression when we determine the area of religious freedom, maintaining
vigilance and dealing vigorously with acts of religious coercion whenever they
appear? Or shall we reduce the area of religious freedom by a strict separation of
church and state, hopeful that we may thereby check the growth of power which
might coerce? To phrase the alternatives in this fashion is, of course, to indicate
a preference for the former, a preference in line with the main stream of civil
liberty tradition from the days of Jefferson.

V

The principle of state neutrality, with its distinction between aid to religion
and protection of religious freedom, helps to locate the issues actually involved
in some of the troublesome church-state problems concerning public and private
schools.

49Hartnett, Federal Aid to Education 34 (1948).
6oMaritain, The Rights of Man and Natural Law 81-82 (1943). See also Murray, The

Freedom of Religion, 6 Theol. Studies 229 (1945).
51See 2 Stokes, Church and State in the United States 668 (1950); Harfst v. Hoegen, 349

Mo. 808,163 S.W. 2d 609 (1942); Wright v. School District, 151 Kan. 485,99 P. 2d 737 (1940).
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As to public schools, the problem of neutrality may be stated as a problem
of keeping the schools secular (i.e., ruling out any attempt to inculcate religious
belief) and yet avoiding inculcation of secularisim (i.e., a philosophy of life
which leaves no place for religion). Such neutrality is not easy to achieve.

Except in the released time and flag salute cases, the Supreme Court has not
yet been required to decide questions concerning public school programs. The
problem of Bible reading was recently before the Court, but the case was dis-
missed without decision.52 Devotional exercises in public schools, however simple
and nonsectarian, are difficult to reconcile with a rule of neutrality. Such exer-
cises present a problem quite different from that presented by incidental inclu-
sion of religious material in literary and social studies. Occasionally, advocates
of strict church-state separation demand careful exclusion of all references to re-
ligion. Handling of such material on a basis of neutrality may not always be
easy, but consistently to exclude it is to abandon neutrality at the outset.

In dealing with public school programs of released time classes in religion,
considerable difficulty is encountered in applying the distinction between affirm-
ative aid to religion and action in the interest of religious freedom5 3 Such pro-
grams are constitutionally objectionable as aids to religion if they involve coer-
cion or persuasion of students or if they discriminate against nonbelievers. To
illustrate the latter point first, if a nonreligious ethical culture society should
wish to participate in a released time program, its exclusion should render the
program invalid as discriminatory aid to religion.

In the New York case, the plaintiffs sought an opportunity to prove that in
actual operation the program was affirmatively promoted by some schools. The
state court held that these facts were not properly pleaded and that, in any
event, they would not justify invalidating the program unless the supervisory
authorities were shown to be implicated.54 Such a showing might, of course, be
made the basis of a new attack on the program, an attack which would undoubt-
edly be successful.

The plaintiffs also contended that such programs necessarily operate in a co-
52Doremus v. Board of Education, 342 U.S. 429 (1952).

53 The writer of the excellent note in the Yale Law journal, Released Time Revisited: The
New York Plan Is Tested, 61 Yale L.J. 405, 410 (1952), states the problem as follows: "The
released time program must be studied in its operation. To determine the encroachment upon
the no aid principle, the amount and the effect of actual state aid to religion involved must be
ascertained. Against this must be balanced the restraint upon the free exercise which would
result if the program were invalidated. Thus, by indicating whether a greater danger to reli-
gious freedom exists in state interference or state aid, the fundamental objective of the First
Amendment-to prevent state encroachment from either direction-is promoted."

The writer's conclusion is against released time programs. He is apparently little impressed
with the position of parents who are unwilling to send their children to full time religious
schools and yet believe that Sunday School instruction necessarily leaves the impression that
religion is a week end extra, that exclusion of religion from regular week day school hours in-
evitably makes it appear that religion is relatively unimportant and unrelated to daily life.

51 Zorach v. Clauson, 303 N.Y. 161, 174, 100 N.E. 2d 463, 469 (1951).
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ercive manner, but the Supreme Court held otherwise." It rejected the conten-
tion that pupils are inevitably influenced in favor of participation by the fact
that those who do not participate must remain in school. This is a closer ques-
tion than might appear from the majority opinion of Mr. justice Douglas. It
involves difference between such released time programs and programs conduct-
ed in "dismissed time," i.e., with all students dismissed at the earlier hour. If it
could be shown that released time programs succeed where dismissed time pro-
grams fail, the element of affirmative aid in the released time arrangement
would seem to have been established. It may well be, however, that a dismissed
time program would be just as successful in attracting pupils. In the absence of
evidence, speculation on this point seems an insufficient basis for finding affirm-
ative aid. Even dismissed time arrangements, shortening a school day to ac-
commodate religious classes, involve aid to religion in one sense, but not in a
sense which violates the "neutrality" rule. Such an accommodation is clearly
permissible as an effort to keep the secular public school program from teaching
by implication the unimportance of religion.

Two propositions concerning parochial and other church schools are usually
regarded as settled. One is the constitutional right to conduct such schools, rec-
ognized in 1925 in Pierce v. Society of Sisters;56 the other is the unconstitutionali-
ty of using public funds for their support.

The Pierce case was decided by a unanimous Court. It has often been cited in
subsequent opinions and never with any indication that the decision is open to
question. Very seldom, furthermore, are suggestions made in any quarters that
attendance at public schools should be made compulsory. Professor Childs of
Teachers College, however, has suggested such a law, somewhat less drastic than
that held invalid in the Pierce case.5 7 He urges that each child be required to
spend at least one-half of the compulsory school period in a public school. Such
a statute, he suggests, might well be held valid. Legally, its defense would have
to be in terms of the objective of checking the divisive tendencies of school seg-
regation on religious lines. However, the use of any coercion in the promotion of
national unity is open to serious question, particularly where claims of con-
science are involved. The opinions protecting religious scruples against public
school flag salute requirements 8 furnish a strong indication that compulsory at-
tendance at public schools, even if for only one-half of the period of compulsory
schooling, would also be held invalid.

No case in the Supreme Court has directly involved the question of the
validity, under the First Amendment, of tax support for parochial schools. In
the New Jersey bus fare case, however, both the majority and the minority

55343 U.S. 306 (1952). 56268 U.S. 510 (1925).
57 Childs, American Democracy and the Common School System, 21 Jewish Educ. 32

(1949).
s8 Board of Education v. Barnette, 319 U.S. 624 (1943).
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clearly assumed that such support is unconstitutional. Until recently, it seemed
to me that this assumption was a sound application of the "no aid" rule. It
seemed to me that direct payment for educational costs was something more
than action to avoid discrimination against religion. Two years ago, I suggested
that to protect the freedom of parents in their choice of schools, a tax deduction
of some kind for tuition paid to such schools would be permissible. 9 It seemed
to me, however, that affirmative aid to religion would be avoided only if religious
schools were limited to the support of individuals paying tuition and voluntary
contributions.

This position no longer appears to me to be tenable. The "no aid to religion"
rule is a rule prescribing neutrality, forbidding action which aids those who pro-
fess religion as compared with those who do not. If one assumes that the reli-
gious schools meet the state's standards for education in secular subjects, it is
not aid to religion to apply tax funds toward the cost of such education in pub-
lic and private schools without discrimination. 0 Like the dissenters in the bus
fare case, I am not now able to distinguish between the minor payments there
involved and payments for educational costs. I believe, therefore, that none of
such nondiscriminatory uses of tax funds are forbidden by the First Amend-
ment.

The widespread rejection of the position just defended may be explained in a
number of ways. It may reflect a general bias in favor of government operation
for any activity which is to be supported with tax funds. It may reflect a specific
bias in favor of public education with only grudging concession of freedom for
private schools. It may reflect skepticism as to the quality of education in reli-
gious schools and as to the feasibility of enforcing standards. It may reflect dis-
trust of the position of the Roman church as to religious liberty. It may reflect
a conviction that the problem is too explosive to be left to ordinary political
processes and that the usual principle of state neutrality must, at this point,
yield to a principle of absolute and hostile separation.

59 Katz, Canon Stokes on Church and State, The Living Church 14 (Sept. 16, 1951).
60 Cf. Cochran v. Board of Education, 281 U.S. 370 (1930), which involved a Louisiana

statute providing for free school books for children in all schools. It was contended that the
inclusion of children in sectarian and other private schools rendered the act a taking of property
for a private purpose in violation of the Fourteenth Amendment. The state court interpreted
the act as referring to books used in all the schools and as thus excluding books for religious
instruction. Its decision upholding the act was unanimously affirmed by the Supreme Court,
speaking through Chief Justice Hughes: "The legislation does not segregate private schools, or
their pupils, as its beneficiaries or attempt to interfere with any matters of exclusively private
concern. Its interest is education, broadly; its method, comprehensive. Individual interests
are aided only as the common interest is safeguarded." Ibid., at 375.


