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Taxation and Risk Taking with Multiple Tax Rates 
 

 David A. Weisbach* 

 
 December 19, 2002 
 

Since Domar and Musgrave (1944) and subsequent literature, it has been generally known 
that taxpayers can make portfolio adjustments that effectively eliminate the portion of an income 
tax nominally imposed on the risky return to investments.1 It follows that a pure capital income 
tax is equivalent (both ex ante and ex post) to a tax on the riskless return on all assets. The most 
widely discussed implication of this conclusion is that it means there is little difference between 
an income tax and a consumption tax, and no difference at all between and income tax and a 
wealth tax.2 In addition, the conclusion can be used to design taxes that are equivalent to an 
income tax but easier to administer.3  
 

The proofs of this proposition are now fairly general. They place minimal restrictions on 
the utility function of individuals and they apply in a general equilibrium context. Most proofs 
are stated in terms of a choice of just two assets, a risky and a risk-free asset, but recent models 
are easily extended to multiple assets. Some models place few, if any, restrictions on the use of 
government revenues.  
 

An important detail left out of the current models, however, is the possibility of different 
tax rates on different types of capital.4 Differential tax rates arise both because of purposeful 
deviations in tax rates, such as the corporate tax or special subsidies, and because of the 
difficulty in measuring capital income. They are an endemic feature of income taxes. This paper 
shows how the Domar/Musgrave results extend to this case. In particular, when there are 
differential tax rates on capital, taxpayers can eliminate the tax on the risky return to capital in 
exchange for a fixed subsidy for purchasing the lower-taxed asset. The size of the subsidy largely 
depends on the tax-exclusive tax rate on risky assets. If the tax rate on risky assets is zero, the 
size of the subsidy for purchasing risky assets is capped at the risk-free rate of return. As the rate 
on risky assets goes up, the penalty for buying risky assets goes up approximately with the tax 
exclusive rate on risky assets multiplied by the after-tax risk-free rate of return. The exact nature 

                                                 
*Professor, The University of Chicago Law School. I especially thank Jeff Strnad for extensive comments on an 

earlier draft. I also thank Alan Auerbach, Joe Bankman, Dan Halperin, and participants at seminars at Harvard and Yale 
Law Schools for comments. 

1Contributions in economics journals include Atkinson and Stiglitz (1980), Bulow and Summers (1984), 
Feldstein (1969), Gordon (1985) Kaplow (1994), Mossin (1968), Sandmo (1977), Stiglitz (1969), and Tobin (1958). In 
the legal literature, see Bankman and Griffith (1992) and Warren (1980, 1996). 

2See, for example, Bankman and Fried (1998), Gentry and Hubbard (1997), and Kaplow (1994). 
3See, e.g., Auerbach (1991). 
4Gordon (1985) and Sandmo (1977) and important exceptions. 



 David A. Weisbach Page 2 
 

of the portfolio adjustments, the costs of the adjustment, and even the ability to make such an 
adjustment, however, relate to the details of how differential tax rates are imposed.  
 

There are a number of important policy implications of this conclusion. First, the 
conclusion affects the size of the deadweight loss is from differential capital income taxation. 
Differential tax rates cause individuals to shift investment patterns away from the first best, 
resulting in deadweight loss. The extent to which an income tax actually taxes the return from 
capital will affect the extent to which individuals will alter their behavior. Prior estimates almost 
uniformly assume that differential tax rates apply to the full return from capital, essentially 
ignoring risk.5 To the extent the Domar/Musgrave results extend to the case of multiple rates, 
these estimates must be revised. The costs of the corporate tax or special preferences may be 
different than previously thought. 
 

Second and closely related, measurement of income from capital is difficult. For example, 
measurement of capital income frequently involves estimating schedules of future asset 
depreciation, which cannot be done with any accuracy at a reasonable cost. Policymakers must 
decide how much to spend on measurement costs. To the extent the results concerning the 
riskless return apply, accuracy may be less valuable than one might think because inaccuracies 
affect only the riskless return.  
 

To illustrate both points, suppose that there are only two assets, a risky with a 10% 
expected rate of return and risk-free asset with a 2% rate of return. Suppose also that tax rate on 
the risky asset is zero. For example, it might be an intangible asset that is expensed under current 
law. Finally, suppose that the tax rate on the risk-free asset is 50%. If these taxes are thought to 
apply to the full return on the assets, the value of expensing may be very high. Expensing 
reduces the tax rate on the 10% return from 50% to zero, which means on a $100 risky asset, the 
taxpayer saves $5 in each period relative to a full 50% tax on the asset.6 Under the model in this 
paper, the value of expensing would be much lower because there would be no tax on the risky 
component of the return. Under the numbers assumed, the benefit of expensing on a $100 
purchase of a zero-taxed risky asset would be only $0.99, which is approximately forgiveness of 
the 50% tax rate on the 2% risk-free return. We should expect very different deadweight loss 
from the differential tax rates under this model and the value of accurate measurement may be 
much lower. 
 

The models used here are based on the model found in Kaplow (1994). Kaplow’s model 
is a simple, intuitive, yet general equilibrium model that can easily be modified to model 
multiple tax rates. The closest results to the results in this paper, however, are those of Gordon 
(1985). Gordon’s basic model is of the corporate tax, but in an extension he discusses the 
possibility of variations in corporate tax rates (and equivalently, the possibility of non-corporate 
investment). His conclusions are similar to but not exactly the same as the conclusions here. 

                                                 
5For recent examples, see Mackie (2001, 2002), Jorgenson and Yun (2001), Treasury (2000). 
6For example, Fullerton and Lyon (1988) calculate the deadweight loss from expensing of intangibles assuming 

tax rates apply to the full rate of return. 
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Unlike Gordon’s model, the results here are not dependent on lump sum transfers by the 
government or any assumptions about corporate behavior or finance. Another related paper, 
discussed below, is Bulow and Summers (1984), which argues that the Domar/Musgrave 
argument does not apply to most of the return on depreciable assets in part because different 
components of the return are taxed at different rates. The models here can be modified to cover 
and extend the Bulow and Summers story, but I will argue that their model is not realistic. 
 

Part I gives the background, restating portions of Kaplow’s model. Part II extends this 
model to the case of multiple tax rates. Part III discusses implications, and Part IV concludes. 
 
I. The Basic Model 
 

This section presents the basic model found in Kaplow (1994). The model provides good 
background on the nature of the problem and the case of multiple tax rates builds easily and 
directly off this model. 
 

Assume that a representative individual has period 0 wage (or other) income of 1 all of 
which is invested and consumed in period 1. The individual has two choices of investments: a 
risk-free asset with return of r and a risky asset with a risky return of x (which, depending on the 
state of the world, can turn out to be either positive or negative).7 The individual chooses a, the 
portion invested in the risky asset. The amount invested in the risky asset, a, is not restricted to 
being greater than zero or less than one (i.e., the individual can short either the risky or risk-free 
asset). In the absence of taxes, the individual’s wealth in period 1 is: 
 
 W = a(1+x) + (1–a)(1+r) (1) 
 

Suppose that a tax at rate t nominally applies to the entire return. We want to show that 
this is equivalent to a regime that applies the tax rate t to just the risk-free return. Following 
Kaplow (1994), two tax regimes will be treated as equivalent only if they look identical in all 
respects to both the government and all taxpayers. In particular, two tax regimes are equivalent if 
and only if (i) taxpayers have the same after-tax wealth in both regimes regardless of the state of 
nature; (ii) total (net) investment in each asset is the same in period 0; and (iii) the government 
has the same revenue in each regime, regardless of the state of nature.  
 

The individual’s wealth with the tax on the entire return is: 
 
 Wt = W – axt – (1–a)rt (2) 
 
with the second two terms representing the tax on the risky asset and on the risk-free asset 
respectively. We can write axt = a(x–r)t + art, and substitute, getting: 
 
                                                 

7Although not specified, these assets can generally be thought of as liquid securities. See section II below for 
discussion of assets whose tax patterns are more complex. 
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 Wt = W – rt – a(x–r)t (3) 
 
A tax just on the risk-free return would leave the taxpayer with 
 
 Wrf = W – rt (4) 
 
The additional tax due when a tax is imposed on the full return as opposed to just the risk-free 
rate of return is the difference between (3) and (4), or a(x–r)t. This additional tax can be 
costlessly financed by purchasing at/(1–t) of the risky asset and selling (short if necessary) at/(1–
t) of the risk-free asset. Regardless of the state of nature in period 1, the individual has exactly 
enough to pay his tax if he holds this combination of positions. Because holding this 
combination of positions is costless, a tax on the full return looks exactly the same to the 
individual as a tax on the risk-free rate of return. Similarly, by holding the opposite set of 
positions, a tax on the risk-free rate of return can look the same to the individual as a tax on the 
full return. Therefore, the individual can have exactly the same amount in each regime regardless 
of the state of nature. Moreover, the individual will have the same amount in each regime as 
well, because the opportunity set is the same under each regime. 
 

To fill this out a little bit more, which will be useful for the more complicated cases, we 
can explicitly solve for the portfolio adjustments needed to finance the additional tax liability 
from a tax on the full return instead of a tax on the risk-free return. The portfolio adjustments 
must come from some combination of positions in the risky and risk-free assets with a net zero 
cost. Call this combination of positions the hedge position. To have zero cost, the hedge position 
must have equal size long and short positions. Writing z as the size of long and short positions, 
we get: 
 
 a(x–r)t = z[1+x(1–t)] – z[1+r(1–t)] (5) 
 
The left hand side is additional tax due from the tax on the full return. The right hand side 
represents a long position of z units of the risky asset with a return of x and a tax of t on that 
return and a short position of the risk-free asset with a return of r and a tax of t on that return. 
Solving for z, we get z = at/(1–t), as above. 

 
To complete the model note that the government’s situation is exactly the opposite. If it 

imposes a tax on the full return, it will expect to receive an additional a(x–r)t from the individual 
over what it would have received with a tax on just the risk-free return. Suppose it wants to 
receive only a tax on the risk-free rate of return, eliminating the tax on the risky portion. It can 
do this by taking the opposite position from the individual, selling and buying the assets that the 
individual would like to buy and sell. Therefore, if the government makes a portfolio adjustment, 
government revenues are the same under the two regimes, the total net investment in each asset 
remains fixed, and the two taxes are equivalent. Note that because of the offsetting nature of the 
portfolio adjustments by the individual and the government, markets clear and market prices do 
not change. Note also that the government is playing no special role in absorbing risk, and 
government spending is not affected by the choice of tax regimes. 
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The government may not make the offsetting adjustments to its portfolio. There is no 
theory of utility maximization for governments that would predict the same behavior given the 
same opportunity sets, unlike for individuals (although one might wonder why a government 
would respond differently when faced with the same set of opportunities). This, however, does 
not change the equivalence between the tax systems. The reason is that failure to make a 
portfolio adjustment under one tax system can be seen as an adoption of the other tax system 
with a portfolio adjustment. For example, the government adopting a tax nominally on the full 
return and not adjusting its portfolio as described here (by shorting risky assets and buying risk-
free assets) is the same as the government imposing a tax only on the risk-free return and making 
the opposite adjustment to its portfolio (buying risky assets and shorting risk-free assets). 
Assuming the government has the ability to make the adjustments, a decision not to do so can be 
seen as a portfolio decision separate from the decision on the tax base. 
 

It is important to note that the strong nature of equivalency used here means that there is 
no deadweight loss from the portfolio shifts. Under a tax on the full rate of return, it might 
nominally look as if the individual has increased his risky positions and decreased his risk-free 
positions relative to a tax on the risk-free return and relative to the no tax world. This is a tax 
induced change in behavior that might be viewed as creating deadweight loss. But the 
individual’s after-tax position is the same as in the world with a tax only on the risk-free return, 
which means the individual’s well being is the same under both tax regimes. There is no 
deadweight loss associated with portfolio shift because of the nominal tax on the risky return 
(other than transactions costs). As discussed below, this has implications for dead weight loss 
calculations that look at actual shifts in asset usage without adjusting for the effect of portfolio 
shifts on utility. 
 

One way to think of the portfolio adjustment is that the individual really hasn’t made an 
adjustment to his actual investments. Instead, he costlessly finances his tax obligation, leaving 
his actual investments in place, by buying securities from or selling securities to the government. 
All of the proceeds from this costless set of positions go to the government. It is as if there is a 
separate bank account or pocket that is only nominally owned by the individual. The government 
will get any return from that bank account and the individual is indifferent. The government, 
however, is also short that same bank account, which means the whole thing is really a nullity. 
Choosing a tax nominally on the full return as opposed to a tax nominally on just the riskless 
return is just like choosing to require individual to go through the trouble to set up this extra 
bank account with no other equity or efficiency results. Similarly, the government appears to 
receive additional revenue from the tax on the full return, but this is just the revenue the 
government would get from taking risky market positions and it has zero risk adjusted net 
present value. 
 

The model uses only two assets, a single risky asset and a risk-free asset. This is realistic 
if there is only a single systematic risk factor, as in the CAPM. If there are multiple systematic 
risk factors, the model would need to be expanded to consider more than two assets. The 
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extension to multiple assets all taxed at the same rate, however, is trivial.8 The individual makes 
a similar portfolio adjustment for each asset depending on the holdings of that asset, leaving only 
a tax on the risk-free rate of return. 
 

Before considering extensions, it is worth comparing the model and conclusions here (and 
in Kaplow (1994)) to those found in much of the literature. The literature emphasizes that an 
income tax will affect the overall riskiness of the individual’s portfolio. The conclusion here is 
that an income tax does not tax risky returns. These statements are consistent because individuals 
may change their risk positions due to the tax on the risk-free return—the wealth elasticity of 
demand for the risky asset may not be zero. The apparent difference in the statements is that the 
comparison here is of an income tax on the full return to a tax on the riskless return while in most 
of the literature the comparison is to the no tax world.  
 

Finally, it is commonly stated that both an income tax and a consumption tax impose a 
tax on so-called inframarginal returns.9 These are defined as investments in which one cannot 
invest more or gross up to offset the effect of the tax. In the current model there are no 
inframarginal returns because the government is always supplying offsetting securities. 
Regardless of how attractive the investment, taxpayers will be able to invest enough more to 
eliminate the tax on the risky return.10 In fact, the model shows that taxation of so-called 
inframarginal returns is not a result of upward sloping supply of good investments. Instead, it is a 
result of incomplete markets. With complete markets, the government could adjust its portfolio 
to supply offsetting securities for taxpayers to purchase. There would be no net change in 
demand for risky assets as a result of taxation (other than because of the wealth elasticity of 
demand for risk) which means upward sloping supply of risky assets would have no effect. 
 
II. Multiple Tax Rates 
 

The question is whether or how these results extend to the case where different types of 
capital are taxed at different tax rates. The nature of the portfolio adjustments in the single tax 
case gives the intuition. In the single tax rate case, the taxpayer finances the tax on the risky 
return by borrowing and buying risky assets. The risk-free borrowing and the risk-free 
component of the risky position exactly offset, leaving only the risky return. By entering into the 
right amount of this hedge position, taxpayers can finance the tax on the risky return. But if the 
tax rates are different, the risk-free borrowing and the risk-free component of the risky position 
will not exactly offset. The difference, which can be viewed as a pure, riskless arbitrage profit or 
loss, is the cost or benefit of eliminating the tax on the risky position. 
 

                                                 
8Note that the two asset case did not impose any restrictions (beyond concavity) on the individual=s utility 

function, unlike those found in Tobin (1958), which might have made the extension to multiple assets more complicated. 
9See, for example, Warren (1996). 
10Kaplow (1994) has further useful comments on incentive-based reasons for the inability to trade securities in 

certain types of businesses.  



 Taxation and Risk Taking with Multiple Tax Rates Page 7 
 

This section illustrates this argument. First, it shows that if the tax on the risk-free rate of 
return is the same for all assets, the tax rate on the risky return is irrelevant—the portfolio 
adjustments work exactly the same way regardless of the tax rate on the risky return because the 
risk-free components continue to perfectly offset one another. Then this section considers the 
more general case of differential tax rates on the full return. The cost of offsetting the tax on risk 
is, as indicated above, related to the differential rates on the risk-free rate of return for the two 
assets. Finally, this section discusses how this result extends to different methods of taxing 
assets, such as through depreciation deductions or through special rates on capital gains or 
losses. 
 

A. Different Tax Rates on Risky and Risk-free Returns 
 

Suppose that the tax system had explicit and potentially different taxes on the risky 
and risk-free returns to investments. For example, Bradford (1995) would impose a tax on the 
risk-free rate of return and a separate tax (at an arbitrary rate) on any gains or losses beyond 
the riskless return. Other proposals, such as Shuldiner (1992), explicitly separate the risky 
and risk-free components of some types of investments but impose the same rate of tax on 
each. Sandmo (1977) models a special case where there are multiple assets taxed at different 
rates on the risky return, and a zero tax rate on the risk-free return (which he calls “net” 
taxation). 
 

It is relatively straightforward to see that in a system of this sort, the tax on risk can be 
eliminated through portfolio adjustments, leaving just the tax on the risk-free returns.  To see 
this, suppose that the tax on the risky return is t1 and the tax on the risk-free return is t0. 
Wealth in period 1 without any portfolio adjustment in such a world would be 
 
 Wt = W – a(x–r)t1 – rt0 (6) 
 
If only the risk-free return were taxed, the wealth in period 1 would be 
 
 Wrf = W – rt0 (7) 
 
The difference between (6) and (7) is a(x–r)t1. This can be financed costlessly. To set this, set the 
long and short positions equal in size and solve: 
 
 a(x–r)t1 = z[(1+x) – (x–r)t1 – rt0]– z[(1+r) – rt0] (8) 
 
The first term in square brackets on the right hand size is the investment in the risky asset less 
taxes (separated into the tax on the risky return and the tax on the risk-free return). The second 
term is the short sale of the risk-free asset. Solving for z, we get, z = at1/(1–t1) exactly as in the 
base case. The intuition should be relatively clear. The portfolio adjustments are costless because 
the risk-free borrowing and the risk-free component of the risky return face the same tax rate 
and, therefore, exactly offset.  
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Note that because the tax on the risk can be costlessly eliminated through portfolio 
adjustments and because the government has exactly the opposite exposure, the government can 
supply the necessary securities through portfolio adjustments of its own that also offset the risk. 
Once again, therefore, the model holds in a general equilibrium context.  
 

B. Explicit, Non-neutral Capital Income Taxation 
 

The more interesting case is where different types of capital are taxed at different rates. 
This describes current law. Current law imposes widely different rates on different types of 
capital through imperfect measurement of capital income, the corporate tax, and explicit 
subsidies to favored industries.11 The extent to which capital is taxed at different rates has varied 
over the history of the income tax but at no point in time has there been a uniform tax on capital. 
 

As noted, we should not expect the portfolio adjustments to be costless in this case 
because the risk-free components will not match. This section first shows this to be the case—
taxpayers cannot costlessly finance the tax on the risky position. This section then illustrates the 
actual cost of eliminating the tax on risk when there are differential tax rates.  

 
Suppose there are only two assets, a risky and risk-free asset and that a tax of t1 applies to 

the return on the risky asset and a tax of t0 applies to the return from the risk-free asset. With 
such a tax and no portfolio adjustments, wealth in period 1 would be 
 
 Wt = W – axt1 – (1–a)rt0 (9) 
 
We can rewrite this as  
 
 Wt = W – rt0 – a(xt1 – rt0) (10) 
 
The first two terms on the right hand side are the familiar tax on the risk-free rate of return. The 
last term is the tax on the risky return. It cannot be costlessly financed. To see this, let z be the 
size of the hedge position. If the hedge position is to have a zero cost, it must have the same size 
long and short positions, so that: 
 
 a(xt1–rt0) = z[1+x(1–t1)] – z[1+r(1–t0)] (11) 
 
Solving for z, we get 
 
 z = a(xt1–rt0)/[x(1–t1) – r(1–t0)] (12) 
 
The hedge, however, does not work because it depends on x, which is a random variable. If the 
hedge position must be fixed in advance (in period 0), the taxpayer must pick a value of x to 
determine z. But x will not always equal the chosen value, which means that the hedge will not 
                                                 

11See Jorgenson and Yun (2001), Treasury (2000), Mackie (2002), Gravelle (1994). 
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finance the tax for every realization of x. For example, if z is based on the expected value of x, 
the hedge position finances the tax only if the actual realization is equal to the expected value. If 
x turns out differently than expected, the position will either over or under-fund the tax. To see 
this, let xe be the expected value of x and x` be the realized value. At period 1, the hedge position 
produces:  
 

at x r
x t r t

x t r t
e

e
1

1 0
1 01 1

1 1
( )

( ) ( )
[ `( ) ( )]

−
− − −

− − −        (13) 

 
The first term is the size of the hedge, or z. The second term is the return. This expression equals 
a(xt1–rt0) if and only if either (i) x` equals xe, (ii) r equals 0, or, trivially, (iii) t1 equals t0. If xe 
equals x`, the hedge worked as expected, so the tax on risk is eliminated. If t0 equals t1, there is 
no differential taxation. Finally, if r is zero, there is no differential taxation of the risk-free 
portion of the return (regardless of the nominal tax rate, there is no tax because there is no 
return). As established above, in this case, taxpayers can eliminate the tax on risky returns when 
risk-free returns are taxed at the same rate. Thus, the key is the differential rate on the risk-free 
portion.  
 

Note that the expected tax is eliminated and any residual can just as well be a payment 
from the government as to the government. This means that to the extent risk is unsystematic, it 
can be eliminated through diversification. Systematic risk, however, would remain. The 
taxpayer, therefore, is not in the same position as he would be with a tax only on the risk-free 
return.12  
 

How the hedge performs depends on the relative tax rates. If the tax rate on the risky 
position is less than the tax rate on the risk-free position, the hedge “over performs” in the sense 
that when the risky position does badly, the hedge provides more money than necessary to pay 
the tax and when the risky position does well, the hedge provides insufficient funds. Therefore, a 
taxpayer facing a tax on the full return but with the hedge is in a less risky position than a 
taxpayer facing a tax only on the risk-free return even though the taxpayer has the same expected 
return. This reflects the lower tax on the risky position. The lower tax on the risky position 
produces a better return (adjusted for risk). The opposite is true if the tax rate on the risky 
position is greater than the rate on the risk-free position. The hedge underperforms and the risky 
position will look relatively less attractive. 
 

The reason the risky position cannot be costlessly financed is that the risk-free borrowing 
and the risk-free component of the risky return do not offset. Nevertheless, the tax on the risky 
return can be offset at a fixed cost or subsidy equal to the difference in these amounts. From (10),  
 
 Wt = Wrf – a(xt1 – rt0) (14) 
                                                 

12Note that if the taxpayer=s positions can be continuously adjusted, the taxpayer might be able to fully offset the 
tax liability. The ability to make such adjustments, however, is a very different sort of portfolio adjustment than that 
usually considered in the literature. 
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The goal is to finance the second term on the right hand side through a set of positions in 

the two assets. To do this, the taxpayer can purchase at1/(1–t1) of the risky asset and sell at0/(1–t0) 
of the risk-free asset. The taxpayer will have a net receipt from entering into this hedge if t0 is 
higher than t1 and will have a net payment if the opposite is true. Let the cost (either positive or 
negative) of this position be H, so that: 
 
 aH = a[t0/(1–t0) – t1/(1–t1)] (15) 
 
In period 0, the taxpayer incurs aH to buy the hedge. In period 1, the hedge position will yield: 
 

at
t

x t
at

t
r t a xt rt a1

1
1

0

0
0 1 01

1 1
1

1 1
−

+ − −
−

+ − = − −( ( )) ( ( )) ( ) H   (16) 

 
The first term on the right hand side covers the tax on the risky portion of the taxpayer’s 
portfolio, as required, and the second term is a recovery of the original cash price of the hedge.  
 

The cost of the hedge is the cost of incurring aH in period 0 (this can be either a cash 
inflow or a cash outflow) and having the same amount returned (again, in either a positive or 
negative amount) in period 1. Because aH is returned in all circumstances in period 1, the after-
tax risk-free rate of return is the proper discount rate. The net present value is: 
 
 S= aH – aH/[1+r(1–t0)] (17) 
 
Simplifying, and substituting in the value for H, we get: 
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Therefore, we can think of a differential income tax as a tax on the risk-free rate of return minus 
a penalty or subsidy equal to S. Formally,  
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The opportunity sets for the two taxes are the same. Any position available for a tax 
implemented through the left hand side of (19) (a nominal tax on the entire return) can be 
achieved in a tax implemented through the right hand side (a tax on the risk-free return plus a 
fixed subsidy or penalty for investing in the risky asset).  
 

Note that the cost (or subsidy) for investing in the risky asset as compared to a uniform 
tax on capital is not at all based on risky outcomes. Another dollar invested in the higher-taxed 
asset imposes a fixed cost based solely on the differences in tax rates and the risk-free rate of 
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return. Just as in the case with uniform taxation, we should not think of the income tax, even 
with differential rates, as imposing a tax on risky returns. Instead, we can think of differential 
rates as creating a fixed incentive to invest in the lower taxed asset, unrelated to risk. That is, an 
income tax with differential tax rates should not be thought of as an ex post tax. Instead, it can be 
seen as a purely ex ante tax that is not at all dependent on outcomes.  
 

There is some question of whether the tax system would allow this arbitrage. Current law 
contains a number of rules that prevent taxpayers from making tax profits off of riskless 
arbitrages. While the tax system modeled here is very abstract and one can imagine anti-arbitrage 
rules that disallow the arbitrage, current law would probably allow it in many cases. The reason 
is that the hedge looks risky—taken alone it looks like a real investment. It is only risk-free 
because it offsets the tax liability on the remainder of the taxpayer’s risky positions. Moreover, 
the hedge would be integrated with the taxpayers actual investments—the taxpayer would appear 
merely to have a bigger (or smaller) risky investment partially financed by debt. 
 

The government portfolio adjustments necessary for equivalence are more problematic 
than in the case with a single tax rate. The reason is that taxpayer responses will vary based on 
the utility function of the individual taxpayer—they will respond individually to the benefit of 
receiving S when investing another dollar in the lower-taxed asset. To make offsetting 
adjustments, the government would have to predict the extent to which the differential tax leads 
to investment in the lower-taxed asset. Although this may be predictable on average, it requires 
more information than in the base case. 
 

The model used only two assets. As above, to the extent there is only a single systematic 
risk factor, the model is general. If there are multiple systematic risk factors, the extension to 
multiple assets each taxed at a different rate is trivial. Without working through the algebra, 
suppose that there were three assets (two risky and a risk-free) and three tax rates. The investor 
puts a in risky asset 1, b in risky asset 2, and 1–a–b in the risk-free asset. We can make 
essentially identical portfolio adjustments with the net cost being the same (for the given tax 
rates) in each case.  
 

C. Other Tax Patterns 
 

The model so far does not specify the particular tax rules that apply to the assets in 
question. Instead, it assumes that explicit differential rates apply to correctly measured income. 
While this might sometimes resemble actual tax rules, differential tax rates are often imposed 
through much more complex mechanisms, such as accelerated depreciation, tax credits, or 
differential tax rates applied to different pieces of the return on a single security. The adjustments 
(or whether adjustments can be made) will depend on the details of implementation. Because of 
the wide variety of possible tax patterns, it is not possible to consider every possibility. Instead, I 
will consider two important cases: (i) the case where differential tax rates are imposed through 
depreciation or tax credits, and (ii) the case where differential tax rates are imposed on different 
pieces of the return from a single security, such as where some of the return is treated as a capital 
gain. 
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1. Depreciation and Credits 

 
There are a number of different ways to model risk in depreciable assets and exactly how 

it enters may affect how and whether the tax on risk can be offset. Consider the following simple 
case. Assume that the government sets a depreciation schedule in advance and the schedule may 
or may not equal economic depreciation. The extent to which it differs from economic 
depreciation determines the extent to which the tax on the asset is greater than or less than the 
nominal rate.13 Assume also that the cash flows from the asset are risky but because the 
depreciation schedule is set in advance, the tax benefit from depreciation is not. In this case, any 
difference between expected cash flows and actual flows will be taxed at the nominal rate. For 
example, suppose immediate (partial) expensing is allowed and the cash flows from the 
investment will be either $50 or $150. Any difference between the expected value of $100 and 
the actual value will face a tax at the nominal rate.  
 

We can think of the difference between non-economic depreciation and economic 
depreciation as a present value amount for a dollar investment. Let this amount equal K. Because 
K is certain, it would be computed using the risk-free rate of return. If we think of K as a present 
value deduction, its value is Kt. (If alternatively we modeled a credit, its value would be K.) 
Following the notation from above, a taxpayer’s wealth if he invests a in the risky asset would 
be: 
 
 Wt = W – (1–a)rt – axt + aKt (20) 
 
If instead of a nominal income tax, the government imposed a tax on the risk-free rate of 
return, the taxpayer’s wealth would be 
 
 Wrf = W – rt (21) 
 
Once again, we can decompose the tax on the full return into a tax on the risk-free component 
and a tax on the risky component, and exactly as above, the tax on the risky component can be 
financed for free. Thus, the only difference between the two cases is aKt, the penalty or subsidy 
from noneconomic depreciation that is fixed ex ante. There is no tax on the risky component of 
the return. 
 

Note also that we can relate this formula to the formula for explicitly different rates to 
determine a marginal tax rate that is equivalent to any given pattern of non-economic 
depreciation. That is, we can derive a marginal effective tax rate for noneconomic depreciation 
that takes into account portfolio adjustments induced by nominal taxes on risk. To do this, 
                                                 

13Assume that if the depreciation schedule is slower than economic depreciation, the taxpayer cannot sell and 
repurchase the asset in each period to claim a loss, thereby reducing tax depreciation to economic depreciation. If the 
taxpayer can sell the asset and alter the pattern of tax depreciation, the difference between tax and economic depreciation 
is risky and the model would have to be altered. For discussion of risky depreciation and strategic selling, see Strnad 
(1999). 
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suppose that the nominal rate on all capital is t, and we know K. The explicit rate tETR that would 
give the same incentives per unit as that pattern of depreciation is defined by the equation: 
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    (22) 

 
Note that this looks quite different from the usual marginal effective tax rate formulas with 
accelerated depreciation that do not account for risk.14 
 

2. Different Rates on Components of the Return  
 

An alternative case is where different components of the return from an asset are taxed at 
different rates. (I will call this a component tax.) For example, regular cash flows might be taxed 
as ordinary income while appreciation or depreciation might be taxed as capital gain or loss. For 
this case to be any different from the prior cases, the components have to be independent and 
non-diversifiable—there has to be two sources of systematic risk in the economy represented by 
these components. 
 

To model this, suppose a single risky asset has two types of systematic risky returns, x 
and y, taxed at t1 and t2 respectively. In addition, suppose that the risk-free asset is taxed at t0. An 
individual’s wealth in such a regime would be: 
 
 Wt = W – (1–a)rt0 – axt1 – ayt2 (23) 
 
Taxpayers in this world can eliminate any expected tax on the risky return. There is, however, no 
way to completely eliminate the tax on the risk. That is, there is no way to restate this tax as a tax 
purely on the risk-free rate of return (plus or minus a fixed cost to account for the differential tax 
rates). 
 

To see that taxpayers can eliminate the expected tax on risk, decompose the total return 
into risky and risk-free components. Rewriting (23), we get 
 
 Wt = W – rt0 –a(xt1 + yt2 – rt0) (24) 
 
The first two terms are the usual tax on the risk free return. To finance the last set of terms, the 
taxpayer can enter into a costless hedge position of size z such that: 
 
 a(xt1 + yt2 – rt0) = z[1 + x(1–t1) + y(1–t2)] – z[1+r(1–t0)] (25) 
 
As before, the hedge does not work in all cases if it must be set in advance because it depends on 
x and y. For example, if z is set using the expected values of x and y, the hedge will be effective 

                                                 
14See, for example, Auerbach (1982) for an example of typical effective tax rate formulas. 
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if and only if the realized values of x and y are equal to the expected values (or trivially, the tax 
rates are the same).15 
 

Taxpayers cannot completely eliminate the tax on risk, even at a cost, through portfolio 
adjustments. To see this, note that to eliminate the tax on risk, there must be a fixed hedge 
position such that the risky return on the hedge position equals the risky tax obligation in all 
states of nature. That is, there must exist w such that w is not dependent on x or y and 
 
 w[x(1–t1) + y(1–t2)] = xt1 + yt2 (26) 
 
Inspection shows that if tax rates are different, no w satisfies this under the assumption that x is 
independent of y. There is no position in the risky asset such that the after-tax return correlates 
perfectly with tax payments. Therefore, a differential component tax cannot be restated as a tax 
on the risk-free rate of return. It similarly cannot be stated as an ex ante tax—it will inevitably 
depend on outcomes. 
 

Note that this conclusion depends on an inability of taxpayers to buy and sell each type of 
risk, x and y, independently. The reason taxpayers cannot eliminate the risk is because they need 
different size hedges to offset the different x and y risks but are constrained to a single hedge of 
size z. If they can separately buy and sell either x or y, the case reverts to the prior differential 
rate cases discussed above. It is unlikely, however, that different systematic risk factors will 
always be linked so that they cannot be traded separately. Therefore, the component tax case 
most likely reverts to the base case considered above of explicit, different rates on different 
assets. 
 

It is interesting to compare these conclusions with the conclusions of Bulow and 
Summers (1984). They argue that much of the risk in depreciable assets comes from the risk of 
price changes rather than the risk of cash flow changes. They then argue that the tax system only 
taxes cash flows, not price changes. In such a world, the government taxes all the receipts or 
flows from depreciable assets but absorbs none of the risk. Depreciable assets subject to tax, 
therefore, will have a lower return but the same risk, which means taxes have a negative effect on 
risk bearing, even if depreciation perfectly matches economic depreciation. 
 

In the model here, we can view the two components of return, x and y, as cash flows and 
price changes, respectively. If price risk is not taxed, t2 would equal zero, and the model will 
then apply. The taxpayer can enter into the hedge of size z and costlessly eliminate any expected 
taxation of risk, leaving only an equal chance of a subsidy or tax on actual returns. Moreover, if 
either x or y can be traded separately, the hedge can be made perfect (at the cost or benefit of a 
fixed payment in Period 0). The system does not look like Bulow and Summers world, where 
government taxes cash flows but leaves risk. 
 

                                                 
15Note that unlike the case with a single tax on each security, the hedge does not work merely because r equals 

zero. The reason why is that the single hedge cannot eliminate both the x and y risk. 
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The reason why the conclusion here seems to differ from Bulow and Summers is that in 
their model, all of the return is taxed through the tax on cash flows while none of the risk is 
exposed to tax. That is, all of the compensation for bearing price risk comes in the form of 
additional (risk-free) cash flows rather than as future capital gains. The model above implicitly 
assumed that each component of the return properly priced for risk. If prices reflect the present 
value of expected future cash flows and all cash flows are taxed, it seems hard to support the 
Bulow/Summers model.16 
 

If desirable, we can generalize the Bulow and Summers result. The result is dependent on 
the price of the differently taxed components not individually reflecting their risk. In their 
example, the cash flows are fixed and are fully taxed even though some portion of the cash flows 
compensate the investor for price risk. This allows the government to tax all the return on the 
asset but absorb none of the risk. We can imagine the other cases. Suppose the government only 
taxed the price risk and not the cash flows. Then the government would be absorbing risk but not 
taking any of the return. It would be like free insurance. Between these extremes, one can 
imagine almost allocation of risk, return, and tax to different components of an asset. Once 
again, it is not clear the extent to which any of these patterns are likely—a better starting 
assumption would be that each component of return on an asset is properly priced. 
 

Finally, note that loss limitations can be modeled as a component tax. Prior models of 
loss limitations such as Atkinson and Stiglitz (1980) treat systems with loss limitations as 
denying losses yet taxing gains, creating an asymmetric pattern of taxation of risk. This may be 
true for some taxpayers. But loss limitations are imposed largely because of the realization rule. 
The realization rule allows taxpayers to defer gains and accelerate losses, which means that the 
effective tax rates on gains will be much lower than on losses.17 Loss limitations can be seen as a 
crude attempt to equalize the effective tax rates. To the extent they equalize effective tax rates, 
loss limitations create a component tax where gains and losses are taxed at a lower rate than 
regular cash flows are taxed. 
 
III. Implications and Comments 
 

This section discusses implications of the models and provides additional comments. It 
highlights three implications. The first is whether or to what extent implications from single rate 
Domar/Musgrave models carry over. The second implication is the size of the deadweight losses 
from differential taxation. The third is on accuracy and measurement.  

A. Nature of Income Taxes 
 

                                                 
16See Strnad (1999) for additional comments on the Bulow and Summers model. Strnad argues that Bulow and 

Summers have it almost exactly backwards. The reason is that if the asset performs unexpectedly badly, taxpayers can 
sell the asset, claim a loss and force the government to share in the downside risk. If the asset performs unexpectedly 
well, the taxpayer can hold the asset and prevent the government from participating in the upside. Thus, taxpayers 
holding risky assets are better off rather than worse off because of the way price risk is taxed. 

17See Johnson (1993) for a version of this argument. 
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The results concerning taxation and risk are often used to argue that there is little 
difference between and income tax and a consumption tax. The reason is that a tax on the risk-
free rate of return is likely to be very small because the risk-free rate of return itself is small.18 In 
addition, the result has been used to devise tax systems that are equivalent to an income tax but 
that might be easier to administer.19 The question whether these results carry over to differential 
income taxes. 
 

To make the comparison, one has to specify exactly which taxes are being compared. 
Suppose we are comparing an income tax with different rates applying to different types of 
capital with a cash flow consumption tax (say at the business level) with similar rate 
differentials. We know a differential income tax is equivalent to a tax on the risk-free rate of 
return plus a subsidy or penalty for investing in particular assets. The consumption tax, even with 
differential rates, imposes a zero tax on new capital.20 Differential rates make no difference in a 
consumption tax because the gross-up used to eliminate the tax on capital comes from the 
deduction when an asset is purchased and does not depend on an arbitrage between differentially 
taxed assets. Therefore, the difference between a differential income tax and a differential 
consumption tax is the tax on the risk-free rate of return plus or minus the subsidies or penalties 
under the differential income tax.21  

 
Another implication of the Domar/Musgrave type models is that income taxes have no ex 

post fairness benefits (at least with respect to the capital tax portion). That is, it might have been 
thought that one of the advantages of an income tax is that it taxes more heavily those who are 
lucky than those who are unlucky.22 If an income tax is just a tax on the risk-free rate of return, 
luck has no effect on tax liabilities. This remains true with differential rates (again, depending on 
how they are imposed)—differential income taxes can be thought of as purely ex ante taxes.  

 
Finally, although harder to find in the literature but commonplace in discussions, the 

Domar/Musgrave analysis means failure to index for inflation becomes relatively much more 
important than we might have thought because inflation is a relatively larger component of the 
tax on capital. For example, suppose we thought the risky portion of return were taxed. If 
inflation is low, say two percent, the risk-free rate of return is two percent (real), and the risky 
return is ten percent, failure to index for inflation may not look that important because inflation 
is a relatively small component of the total return. If, however, the risky return is not taxed, a tax 
on inflation becomes relatively much larger. In this example, where the risk-free return and 
inflation are at the same rate, failure to index for inflation doubles the tax rate on real returns! It 

                                                 
18See, for example, Gentry and Hubbard (1997), Bankman and Griffith (1992). 
19See, e.g., Auerbach (1991). 
20Note that differential consumption tax rates may have affects on transition and for inframarginal returns. 
21Some commentators have broken down a switch from a nonuniform income tax to a uniform consumption tax 

as a two step process in which rate differentials are first eliminated and then the tax on the risk-free return is eliminated. 
See Gentry and Hubbard (1998). The logic is similar to that in the text. 

22See, for example, Graetz (1979). 
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is likely that at recently seen levels of inflation, the tax rate on the real, risk-free return would 
exceed 100%. This conclusion remains with differential rates, subject to the same caveats. 
 

B. The Costs of Differential Rates 
  
 It is common for the literature to examine effective tax rates on capital, showing that there 
are major differentials.23 One of the major themes of the 1986 Tax Reform Act was to reduce 
these differentials. The literature rarely incorporates risk into the calculations even though it 
invariably applies to risky assets. Statements about tax rate differentials, however, must be 
interpreted with caution. As shown above, a differential between a risky and risk-free asset can 
be recast as a fixed subsidy for the lower-taxed asset and a uniform rate on the risk-free rate of 
return. This section considers the implication of this conclusion. As noted, the details of the 
implementation of differential rates can affect the outcomes. For ease of exposition, I will not 
consider component taxes or other complex schemes here, instead focusing on the simple cases 
of explicitly different tax rates on different assets or the equivalent case of noneconomic 
depreciation. 
 

Examining equation 19 shows that the size of the ex ante subsidy or penalty depends 
largely on tax rate on the risky asset, t1. Setting t1 equal to zero, the size of the subsidy for buying 
the risky asset is capped at r, even as t0 becomes arbitrarily large. To see this note: 
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As t1 increases, however, the ex ante penalty for purchasing the risky asset is not limited and, in 
fact, gets infinitely high as t1 approaches 1. For any t0 not equal to 1, 
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The reason for the different effects of t0 and t1 is that t1 determines the size of the portfolio 
adjustment needed to pay the taxes on the risky return. If t1 is zero, there is no portfolio 
adjustment and the benefit of a marginal switch from the risky asset to the risk-free asset is 
effectively t0r. As t1 gets large, the portfolio adjustments become large as well, which means any 
differences in the tax rates become magnified. This means that looking at differences between 
tax inclusive rates, t0 and t1 to determine the sized of the penalty or subsidy for differential 
taxation can be deceptive because the effect is determined by the difference in tax exclusive rates 
and because t0 and t1 enter the equation differently. 
 

We can compute the elasticity of the subsidy for changes in t1. Restating (19), we get 
                                                 

23For recent examples, see Mackie (2001, 2002), Jorgenson and Yun (2001), and Treasury (2000), Gravelle, 
(1994). 
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Differentiating with respect to t1: 
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and computing an elasticity: 
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The elasticity becomes very sensitive to t1 as it approaches 1, (at the limit, becoming infinite). As 
t0 gets large, the elasticity (with respect to changes in t1) approaches zero.  
 

Tables 1 and 2 show some representative figures. Table 1 shows the size of the subsidy 
for buying a zero-taxed risky asset given various tax rates on the risk-free asset. The table is 
computed assuming that the risk-free rate of return is 4%. As noted above, the size of the subsidy 
is capped at the risk-free rate of return so that even if the tax rate on the risk-free asset is 100%, 
the subsidy for buying the risky asset remains small. The apparently linearity in the subsidy seen 
in the table is a function of rounding—the subsidy size is close to but not exactly linear with 
increases in t0. 
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Table 1 
Subsidy as a Function of the Tax Rate (t0) on Riskless Asset 

r = 4%, t  = 0% 1
 
Tax Rate on Riskless Asset (t0) 

 
Subsidy for Purchasing Risky Asset 

 
0% 

 
0.0% 

 
10% 

 
0.4% 

 
20% 

 
0.8% 

 
30% 

 
0.12% 

 
40% 

 
1.6% 

 
50% 

 
2.0% 

 
60% 

 
2.4% 

 
70% 

 
2.8% 

 
80% 

 
3.2% 

 
90% 

 
3.6% 

 
100% 

 
4.0% 

 
Table 2 holds the tax rate on the risk-free asset constant at 20% and varies the tax rate on 

the risky asset. As can be seen, the penalty gets very large when the tax rate on the risky asset 
becomes large. Nevertheless, the subsidy remains relatively small (less than the risk-free rate of 
return) for fairly high tax rates. The subsidies are much smaller than one might have guessed 
based on visual inspection of the differences in the tax-inclusive rates. Even with a tax rate on 
the risky asset of 60% (compared to a 20% rate on the risk-free asset), the subsidy is less than the 
risk-free rate of return. The subsidy only begins to increase rapidly as the tax rate approaches 
100%. 
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Table 2 
Penalty as a Function of the Tax Rate (t1) on Risky Assets 

r = 4%, t  = 0% 2
 
Tax Rate on Risky Asset (t1) 

 
Penalty for Purchasing Risky Asset 

 
0% 

 
–0.8% 

 
10% 

 
–0.4% 

 
20% 

 
0.0% 

 
30% 

 
0.6% 

 
40% 

 
1.3% 

 
50% 

 
2.3% 

 
60% 

 
3.9% 

 
70% 

 
6.5% 

 
80% 

 
11.6% 

 
90% 

 
27.1% 

 
98% 

 
151.2% 

. 
While the tables are merely suggestive, they give the strong sense the size of the subsidy 

or penalty for differential taxation for reasonable parameters is not large. It is not until t1 gets 
very large that the penalty for investing in risky assets becomes large and the subsidy for 
investing in a low-taxed risky asset never gets large. For moderate tax rates, differential taxation 
may have little effect. 
 

Consider some worst case numbers for the corporate tax. The corporate tax potentially 
creates distortions along a variety of margins, such as the decision to use a corporation, the 
decision to use debt instead of equity, and the decision to pay out profits in the form of 
dividends. To get a sense of the size of these distortions, consider the worst case scenario of 
investing in new equity of a corporation that pays out all of its earnings as dividends all of which 
are fully taxed at ordinary income rates. Under current law, non-corporate businesses are taxed at 
approximately a 40% rate. Assume the risk-free asset is taxed at that rate as well. The combined 
corporate tax of 35% and the individual tax on dividends at 40% creates an effective rate of 61%. 
Under equation 19, the size of the penalty for investing in a corporation is a little bit more than 
one-half of the risk-free rate of return. For example, if the risk-free rate of return is 3%, the 
penalty for corporate investment is $1.59 per $100 investment.  
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Most commentators do not translate tax rate differentials into deadweight losses. Instead, 
they present the differentials as if this alone were enough to draw conclusions. Mere tax rate 
differentials, of course, are not enough, but deadweight loss calculations are very difficult. We 
do not know the elasticities of substitution between asset types. There is a considerable literature 
measuring the elasticity of overall investment to changes in tax rates, but this data is not 
sufficient to determine how investment patterns are distorted because of differential tax rates. 
Those who have attempted estimates have use only very rough estimates.24 
 

There are at least two implications of the analysis in this paper for attempts to measure 
deadweight loss from differential capital taxation. First, to the extent data on elasticities of 
substitution between asset types is based on actual changes in asset use when tax rates change, 
the analysis here suggests that deadweight loss calculations may be misleading. The reason is 
that some of the change in asset usage may be due to portfolio adjustments which have no affect 
on utility. Unless the calculations adjust for this factor, they risk substantially overstating the 
effect of differential capital income taxation. Second, one should not expect the elasticities of 
substitution to be constant for different tax rates because the effective subsidy or penalty for 
differential rates varies in the pattern discussed here. 

 
C. Costs and benefits of accuracy and measurement  
 
One of the most important problems facing designers of tax systems is the extent to which 

resources should be spent measuring taxable attributes.25 Just as with the deadweight loss 
determinations, the analysis here suggests that if overall rates remain low, accuracy in measuring 
capital income may be unimportant.26 
 

For example, it is very difficult to measure depreciable lives of many investments. There 
is considerable controversy over the legal standard to be applied and even more controversy over 
its application to particular expenditures. For example, there have been significant problems 
determining the treatment of expenses that produce only intangible benefits, such as expenses to 
reorganize a workforce or to improve reputation. It is hard to capture all these expenses in an 
accounting system and even harder to determine the useful life of the expenses. Nevertheless, 
many of these expenditures clearly produce long lived benefits that should, in theory, be 
capitalized. The Treasury Department reports that for large corporate taxpayers, 25% of exam 
resources are now spent on capitalization issues and has announced that it intends to issue 
regulations simplifying the area. 
 

The analysis here suggests that measurement often may not be worthwhile. In particular, 
immediate expensing creates the equivalent of a zero tax rate. The subsidy from a zero tax rate 

                                                 
24See, for example Mackie (2001), Fullerton and Henderson (1989), and Jorgenson and Yun (2001). See Hassett 

and Hubbard (2002), for a survey of the literature. 
25See Kaplow (1996,1998) for discussion of this issue. 
26There may be reasons relating to tax shelters and arbitrage transactions for accurate measurement. Discussion 

of these issues is beyond the scope of this paper. 
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on risky assets, however, is capped at the risk-free rate of return (and at moderate tax rates on 
other assets, would be significantly lower than this). The risk-free rate of return is historically 
very low, which means that the subsidy for buying expensed as opposed to capitalized assets is 
low and the resulting economic distortions small. Moreover, it is very likely that measurement 
costs significantly exceed this subsidy. Measurement costs act as a kind of penalty—if one is 
going to incur an expenditure that brings with it high measurement costs, these costs will be 
added to the overall costs of the investment and, therefore, reduce the return. The deadweight 
loss from the subsidy may be far less than the resources lost from the measurement costs. Greater 
accuracy may actually increase net waste. 
 
IV. Conclusion 
 

The paper extends the analysis of the effect of income taxation on risk to the case where 
different types of assets are taxed at different tax rates. This extension is important because 
differential income taxation is endemic. The key result is that taxpayers can eliminate the tax on 
risk even where there are differential tax rates in exchange for a fixed ex ante subsidy or penalty. 
In the simplest case, the ex ante amount depends on the after-tax risk-free rate of return 
multiplied by the difference in the tax-exclusive tax rates for the risk and risk-free assets. The 
exact nature of the portfolio adjustments, their cost, and the implications, however, depend on 
the particular pattern of taxation for a given asset. 
 

There remains to be done much work in extending the analysis. For example, other tax 
patterns, such as better models of depreciation and loss limitations, need exploration. The model 
is limited to two periods and expanding the model beyond two periods may change the results 
because of the need to model realization option.  
 

Beyond further refinements of the models, we must consider the realism of the portfolio 
adjustments envisioned. There is no evidence on whether taxpayers actually adjust their 
portfolios and casual observation suggests that the government does not adjust its portfolio. If the 
portfolio adjustments are infeasible, the normative implications are not clear. It may make an 
explicit tax on the risk-free return relatively more attractive because such a system would not 
create the same incentives to alter portfolios. And to the extent some taxpayers but not others 
would be able to make portfolio adjustments under an income tax, the normative implications 
become even more complex. A belief that the portfolio adjustments are not possible also calls 
into question the widely accepted conclusion that a cash flow tax imposes a zero tax on capital, 
because similar portfolio adjustments are needed to support this conclusion. The likelihood of 
portfolio adjustments and the implications from failure to make such adjustments deserves 
attention.  



 Taxation and Risk Taking with Multiple Tax Rates Page 23 
 

References 
 
Atkinson, Anthony, and Stiglitz, Joseph, Lectures on Public Economics, New York: 
McGraw-Hill, 1980. 
 
Auerbach, Alan, Tax Neutrality and the Social Discount Rate, Journal of Public Economics 
17 (1982): 355-372. 
 
Auerbach, Alan, Retrospective Capital Gains Taxation, American Economic Review 81 
(March 1991): 167-78. 
 
Bankman, Joseph and Fried, Barbara, Winners and Loses in the Shift to a Consumption Tax, 
Georgetown Law Journal 86 (January, 1998): 539-568. 
 
Bankman, Joseph, and Griffith, Thomas, Is the Debate Between and Income Tax and a 
Consumption Tax a Debate About Risk? Does it Matter?, Tax Law Review 47 (Winter, 
1992): 377-406. 
 
Bradford, David, Fixing Realization Accounting: Symmetry, Consistency, and Correctness in 
the Taxation of Financial Instruments, Tax Law Review 50 (1995): 731-786.  
 
Bulow, J.I., & Summers, L.H., The Taxation of Risky Assets, Journal of Political Economy 92 
(1984): 20-39. 
 
Domar, E.D., & Musgrave, R.A., Proportional Income Taxation and Risk-Taking, Quarterly 
Journal Economics 58 (1944): 388-422. 
 
Feldstein, Martin, The Effects of Taxation on Risk Taking, Journal of Political Economy 77 
(September/October 1969): 755-64. 
 
Fullerton, Don and Henderson, Yolanda, The Marginal Excess Burden of Different Capital 
Tax Instruments, Review of Economics and Statistics 79 (August 1989): 435-442. 
 
Fullerton, Don, and Lyon, Andrew, Tax Neutrality and Intangible Capital, in Tax Policy and 
the Economy 22 (Lawrence Summers ed., 1988) 63-88. 
 
Gentry, William, and Hubbard, R. Glenn, Distributional Implications of Introducing a 
Broad-Based Consumption Tax, in Tax Policy and the Economy 11 (James Poterba ed., 
1997) 1-_.  
 
Gentry, William and R. Glenn Hubbard, Fundamental Tax Reform and Corporate Financial 
Policy, in J.M. Poterba, ed., Tax Policy and the Economy, volume 12, Cambridge: MIT 
Press, 1998. 
 



 David A. Weisbach Page 24 
 

Gordon, R.H., Taxation of Corporate Capital Income: Tax Revenues versus Tax Distortions, 
Quarterly Journal of Economics 100 (1985):1-27. 
 
Gravelle, J.G., The Economic Effects of Taxing Capital Income (MIT press, Cambridge, MA) 
(1994). 
 
Graetz, Michael, Implementing a Progressive Consumption Tax, Harvard Law Review, 92 
(1979): 1575-1661. 
 
Hassett, Kevin, and Hubbard, R. Glenn, Tax Policy and Business Investment, in Handbook of 
Public Economics 3 (Alan Auerbach and Martin Feldstein, eds., 2002): 1293-1343. 
 
Johnson, Calvin, Commentary, Deferring Tax Losses with an Expanded Section 1211, Tax 
Law Review 48 (1993): 719-738. 
 
Jorgenson, Dale, and Yun, Kun-Young, Investment Volume 3: Lifting the Burden, (2001). 
 
Kaplow, L., Taxation and Risk-Taking: A General Equilibrium Perspective, National Tax 
Journal 47 (1994): 789-798. 
 
Kaplow, Louis, How Tax Complexity and Enforcement Affect the Equity and Efficiency of the 
Income Tax, National Tax Journal 49 (1996): 135-150. 
 
Kaplow, Louis, Accuracy, Complexity, and the Income Tax, Journal of Law, Economics, and 
Organization 14 (1998): 61-83. 
 
Mackie, James, Improved Allocation of Real capital as a Benefit of Fundamental Tax 
Reform: Results from a Modified Auerbach-Kotlikoff Model, National Tax Journal, 
Proceedings 94th Annual Conference (2001): 237-245. 
 
Mackie, James, Unfinished Business of the 1986 Tax reform Act: An Effective Tax Rate 
Analysis of Current Issues in the Taxation of Capital Income, National Tax Journal 55 (June 
2002a): 293-337. 
 
Mossin, J., Taxation and Risk-Taking: An Expected Utility Approach, Economica 35 (1968): 
74-82. 
 
Poterba, James, Taxation, Risk Taking and Household Portfolio Behavior, in Handbook of 
Public Economics 3 (Alan Auerbach and Martin Feldstein, eds., 2002): 1110-1171. 
 
Sandmo, Agnar, Portfolio theory, Asset Demand, and Taxation: Comparative Statics with 
Many Assets, Review of Economic Studies 44 (1977): 369-379. 
 



 Taxation and Risk Taking with Multiple Tax Rates Page 25 
 

Shuldiner, Reed, A General Approach to the Taxation of Financial Instruments, Texas Law 
Review 71 (1992): 243-350. 
 
Stiglitz, J.E., The Effects of Income, Wealth, and Capital Gains Taxation on Risk-Taking, 
Quarterly Journal of Economics 83 (1969): 262-283. 
 
Strnad, Jeff, Tax Depreciation and Risk, SMU Law Review 52 (Spring 1999): 547-654 
(1999). 
 
Tobin, James, Liquidity Preference as Behavior towards Risk, Review of Economic Studies 
25 (February, 1958): 65-86. 
 
U.S. Department of the Treasury, Report to the Congress on Depreciation Recovery Period 
and Methods, Washington, D.C.: U.S. Government Printing Office July 2000. 
 
Warren, Alvin, Jr., Would a Consumption Tax Be Fairer Than an Income Tax?, Yale Law 
Journal 89 (1980): 1081-1124. 
 
Warren, Alvin, Jr.. How Much Capital Income Taxed Under and Income Tax Is Exempt 

Under a Cash Flow Tax?, Tax Law Review 52 (Fall 1996): 1-16.  
 
 
 
 
 
 
 
 
 
 
 
Readers with comments should address them to: 
 
David A. Weisbach 
University of Chicago Law School 
1111 East 60th Street 
Chicago, IL 60637 
 d-weisbach@uchicago.edu 



 David A. Weisbach Page 26 
 

Chicago Working Papers in Law and Economics 
(Second Series) 

 
1. William M. Landes, Copyright Protection of Letters, Diaries and Other Unpublished 

Works: An Economic Approach (July 1991) 
2. Richard A. Epstein, The Path to The T. J. Hooper: The Theory and History of Custom in 

the Law of Tort (August 1991) 
3. Cass R. Sunstein, On Property and Constitutionalism (September 1991) 
4. Richard A. Posner, Blackmail, Privacy, and Freedom of Contract (February 1992) 
5. Randal C. Picker, Security Interests, Misbehavior, and Common Pools (February 1992) 
6. Tomas J. Philipson & Richard A. Posner, Optimal Regulation of AIDS (April 1992) 
7. Douglas G. Baird, Revisiting Auctions in Chapter 11 (April 1992) 
8. William M. Landes, Sequential versus Unitary Trials: An Economic Analysis (July 1992) 
9. William M. Landes & Richard A. Posner, The Influence of Economics on Law: A 

Quantitative Study (August 1992) 
10. Alan O. Sykes, The Welfare Economics of Immigration Law: A Theoretical Survey With 

An Analysis of U.S. Policy (September 1992) 
11. Douglas G. Baird, 1992 Katz Lecture: Reconstructing Contracts (November 1992) 
12. Gary S. Becker, The Economic Way of Looking at Life (January 1993) 
13. J. Mark Ramseyer, Credibly Committing to Efficiency Wages: Cotton Spinning Cartels in 

Imperial Japan (March 1993) 
14. Cass R. Sunstein, Endogenous Preferences, Environmental Law (April 1993) 
15. Richard A. Posner, What Do Judges and Justices Maximize? (The Same Thing Everyone 

Else Does) (April 1993) 
16. Lucian Arye Bebchuk and Randal C. Picker, Bankruptcy Rules, Managerial 

Entrenchment, and Firm-Specific Human Capital (August 1993) 
17. J. Mark Ramseyer, Explicit Reasons for Implicit Contracts: The Legal Logic to the 

Japanese Main Bank System (August 1993) 
18. William M. Landes and Richard A. Posner, The Economics of Anticipatory Adjudication 

(September 1993) 
19. Kenneth W. Dam, The Economic Underpinnings of Patent Law (September 1993) 
20. Alan O. Sykes, An Introduction to Regression Analysis (October 1993) 
21. Richard A. Epstein, The Ubiquity of the Benefit Principle (March 1994) 
22. Randal C. Picker, An Introduction to Game Theory and the Law (June 1994) 
23. William M. Landes, Counterclaims: An Economic Analysis (June 1994) 
24. J. Mark Ramseyer, The Market for Children: Evidence from Early Modern Japan (August 

1994) 
25. Robert H. Gertner and Geoffrey P. Miller, Settlement Escrows (August 1994) 
26. Kenneth W. Dam, Some Economic Considerations in the Intellectual Property Protection 

of Software (August 1994) 
27. Cass R. Sunstein, Rules and Rulelessness, (October 1994) 
28. David Friedman, More Justice for Less Money: A Step Beyond Cimino (December 1994) 



 Taxation and Risk Taking with Multiple Tax Rates Page 27 
 

29. Daniel Shaviro, Budget Deficits and the Intergenerational Distribution of Lifetime 
Consumption (January 1995) 

30. Douglas G. Baird, The Law and Economics of Contract Damages (February 1995) 
31. Daniel Kessler, Thomas Meites, and Geoffrey P. Miller, Explaining Deviations from the 

Fifty Percent Rule: A Multimodal Approach to the Selection of Cases for Litigation 
(March 1995) 

32. Geoffrey P. Miller, Das Kapital: Solvency Regulation of the American Business 
Enterprise (April 1995) 

33. Richard Craswell, Freedom of Contract (August 1995) 
34. J. Mark Ramseyer, Public Choice (November 1995) 
35. Kenneth W. Dam, Intellectual Property in an Age of Software and Biotechnology 

(November 1995) 
36. Cass R. Sunstein, Social Norms and Social Roles (January 1996) 
37. J. Mark Ramseyer and Eric B. Rasmusen, Judicial Independence in Civil Law Regimes: 

Econometrics from Japan (January 1996) 
38. Richard A. Epstein, Transaction Costs and Property Rights: Or Do Good Fences Make 

Good Neighbors? (March 1996) 
39. Cass R. Sunstein, The Cost-Benefit State (May 1996) 
40. William M. Landes and Richard A. Posner, The Economics of Legal Disputes Over the 

Ownership of Works of Art and Other Collectibles (July 1996) 
41. John R. Lott, Jr. and David B. Mustard, Crime, Deterrence, and Right-to-Carry Concealed 

Handguns (August 1996) 
42. Cass R. Sunstein, Health-Health Tradeoffs (September 1996) 
43. G. Baird, The Hidden Virtues of Chapter 11: An Overview of the Law and Economics of 

Financially Distressed Firms (March 1997) 
44. Richard A. Posner, Community, Wealth, and Equality (March 1997) 
45. William M. Landes, The Art of Law and Economics: An Autobiographical Essay (March 

1997) 
46. Cass R. Sunstein, Behavioral Analysis of Law (April 1997) 
47. John R. Lott, Jr. and Kermit Daniel, Term Limits and Electoral Competitiveness: 

Evidence from California’s State Legislative Races (May 1997) 
48. Randal C. Picker, Simple Games in a Complex World: A Generative Approach to the 

Adoption of Norms (June 1997) 
49. Richard A. Epstein, Contracts Small and Contracts Large: Contract Law through the 

Lens of Laissez-Faire (August 1997)  
50. Cass R. Sunstein, Daniel Kahneman, and David Schkade, Assessing Punitive Damages 

(with Notes on Cognition and Valuation in Law) (December 1997)  
51. William M. Landes, Lawrence Lessig, and Michael E. Solimine, Judicial Influence: A 

Citation Analysis of Federal Courts of Appeals Judges (January 1998)  
52. John R. Lott, Jr., A Simple Explanation for Why Campaign Expenditures are Increasing: 

The Government is Getting Bigger (February 1998)  
53.  Richard A. Posner, Values and Consequences: An Introduction to Economic Analysis of 

Law (March 1998)  



 David A. Weisbach Page 28 
 

54. Denise DiPasquale and Edward L. Glaeser, Incentives and Social Capital: Are 
Homeowners Better Citizens? (April 1998)  

55. Christine Jolls, Cass R. Sunstein, and Richard Thaler, A Behavioral Approach to Law and 
Economics (May 1998) 

56. John R. Lott, Jr., Does a Helping Hand Put Others At Risk?: Affirmative Action, Police 
Departments, and Crime (May 1998) 

57. Cass R. Sunstein and Edna Ullmann-Margalit, Second-Order Decisions (June 1998) 
58. Jonathan M. Karpoff and John R. Lott, Jr., Punitive Damages: Their Determinants, Effects 

on Firm Value, and the Impact of Supreme Court and Congressional Attempts to Limit 
Awards (July 1998) 

59. Kenneth W. Dam, Self-Help in the Digital Jungle (August 1998) 
60. John R. Lott, Jr., How Dramatically Did Women’s Suffrage Change the Size and Scope of 

Government? (September 1998) 
61. Kevin A. Kordana and Eric A. Posner, A Positive Theory of Chapter 11 (October 1998) 
62. David A. Weisbach, Line Drawing, Doctrine, and Efficiency in the Tax Law (November 

1998) 
63. Jack L. Goldsmith and Eric A. Posner, A Theory of Customary International Law 

(November 1998) 
64. John R. Lott, Jr., Public Schooling, Indoctrination, and Totalitarianism (December 1998) 
65. Cass R. Sunstein, Private Broadcasters and the Public Interest: Notes Toward A AThird 

Way” (January 1999) 
66. Richard A. Posner, An Economic Approach to the Law of Evidence (February 1999) 
67. Yannis Bakos, Erik Brynjolfsson, Douglas Lichtman, Shared Information Goods 

(February 1999) 
68. Kenneth W. Dam, Intellectual Property and the Academic Enterprise (February 1999) 
69. Gertrud M. Fremling and Richard A. Posner, Status Signaling and the Law, with 

Particular Application to Sexual Harassment (March 1999) 
70. Cass R. Sunstein, Must Formalism Be Defended Empirically? (March 1999) 
71. Jonathan M. Karpoff, John R. Lott, Jr., and Graeme Rankine, Environmental Violations, 

Legal Penalties, and Reputation Costs (March 1999) 
72. Matthew D. Adler and Eric A. Posner, Rethinking Cost-Benefit Analysis (April 1999) 
73. John R. Lott, Jr. and William M. Landes, Multiple Victim Public Shooting, Bombings, and 

Right-to-Carry Concealed Handgun Laws: Contrasting Private and Public Law 
Enforcement (April 1999)  

74. Lisa Bernstein, The Questionable Empirical Basis of Article 2’s Incorporation Strategy: A 
Preliminary Study (May 1999) 

75. Richard A. Epstein, Deconstructing Privacy: and Putting It Back Together Again (May 
1999) 

76. William M. Landes, Winning the Art Lottery: The Economic Returns to the Ganz 
Collection (May 1999) 

77. Cass R. Sunstein, David Schkade, and Daniel Kahneman, Do People Want Optimal 
Deterrence? (June 1999) 

78. Tomas J. Philipson and Richard A. Posner, The Long-Run Growth in Obesity as a 
Function of Technological Change (June 1999) 



 Taxation and Risk Taking with Multiple Tax Rates Page 29 
 

79. David A. Weisbach, Ironing Out the Flat Tax (August 1999) 
80. Eric A. Posner, A Theory of Contract Law under Conditions of Radical Judicial Error 

(August 1999) 
81. David Schkade, Cass R. Sunstein, and Daniel Kahneman, Are Juries Less Erratic than 

Individuals? Deliberation, Polarization, and Punitive Damages (September 1999) 
82. Cass R. Sunstein, Nondelegation Canons (September 1999) 
83. Richard A. Posner, The Theory and Practice of Citations Analysis, with Special Reference 

to Law and Economics (September 1999) 
84. Randal C. Picker, Regulating Network Industries: A Look at Intel (October 1999) 
85. Cass R. Sunstein, Cognition and Cost-Benefit Analysis (October 1999) 
86. Douglas G. Baird and Edward R. Morrison, Optimal Timing and Legal Decisionmaking: 

The Case of the Liquidation Decision in Bankruptcy (October 1999) 
87. Gertrud M. Fremling and Richard A. Posner, Market Signaling of Personal 

Characteristics (November 1999) 
88. Matthew D. Adler and Eric A. Posner, Implementing Cost-Benefit Analysis When 

Preferences Are Distorted (November 1999) 
89. Richard A. Posner, Orwell versus Huxley: Economics, Technology, Privacy, and Satire 

(November 1999) 
90. David A. Weisbach, Should the Tax Law Require Current Accrual of Interest on 

Derivative Financial Instruments? (December 1999) 
91. Cass R. Sunstein, The Law of Group Polarization (December 1999) 
92. Eric A. Posner, Agency Models in Law and Economics (January 2000) 
93. Karen Eggleston, Eric A. Posner, and Richard Zeckhauser, Simplicity and Complexity in 

Contracts (January 2000)  
94. Douglas G. Baird and Robert K. Rasmussen, Boyd’s Legacy and Blackstone’s Ghost 

(February 2000)  
95. David Schkade, Cass R. Sunstein, Daniel Kahneman, Deliberating about Dollars: The 

Severity Shift (February 2000) 
96. Richard A. Posner and Eric B. Rasmusen, Creating and Enforcing Norms, with Special 

Reference to Sanctions (March 2000) 
97. Douglas Lichtman, Property Rights in Emerging Platform Technologies (April 2000)  
98. Cass R. Sunstein and Edna Ullmann-Margalit, Solidarity in Consumption (May 2000) 
99. David A. Weisbach, An Economic Analysis of Anti-Tax Avoidance Laws (May 2000, 

revised May 2002)  
100. Cass R. Sunstein, Human Behavior and the Law of Work (June 2000)  
101. William M. Landes and Richard A. Posner, Harmless Error (June 2000) 
102. Robert H. Frank and Cass R. Sunstein, Cost-Benefit Analysis and Relative Position 

(August 2000)  
103. Eric A. Posner, Law and the Emotions (September 2000)  
104. Cass R. Sunstein, Cost-Benefit Default Principles (October 2000)  
105. Jack Goldsmith and Alan Sykes, The Dormant Commerce Clause and the Internet 

(November 2000) 
106. Richard A. Posner, Antitrust in the New Economy (November 2000) 



 David A. Weisbach Page 30 
 

107. Douglas Lichtman, Scott Baker, and Kate Kraus, Strategic Disclosure in the Patent 
System (November 2000) 

108. Jack L. Goldsmith and Eric A. Posner, Moral and Legal Rhetoric in International 
Relations: A Rational Choice Perspective (November 2000) 

109. William Meadow and Cass R. Sunstein, Statistics, Not Experts (December 2000) 
110. Saul Levmore, Conjunction and Aggregation (December 2000) 
111. Saul Levmore, Puzzling Stock Options and Compensation Norms (December 2000) 
112. Richard A. Epstein and Alan O. Sykes, The Assault on Managed Care: Vicarious 

Liability, Class Actions and the Patient’s Bill of Rights (December 2000) 
113. William M. Landes, Copyright, Borrowed Images and Appropriation Art: An Economic 

Approach (December 2000) 
114. Cass R. Sunstein, Switching the Default Rule (January 2001) 
115. George G. Triantis, Financial Contract Design in the World of Venture Capital (January 

2001) 
116. Jack Goldsmith, Statutory Foreign Affairs Preemption (February 2001) 
117. Richard Hynes and Eric A. Posner, The Law and Economics of Consumer Finance 

(February 2001) 
118. Cass R. Sunstein, Academic Fads and Fashions (with Special Reference to Law) (March 

2001) 
119. Eric A. Posner, Controlling Agencies with Cost-Benefit Analysis: A Positive Political 

Theory Perspective (April 2001) 
120. Douglas G. Baird, Does Bogart Still Get Scale? Rights of Publicity in the Digital Age 

(April 2001) 
121. Douglas G. Baird and Robert K. Rasmussen, Control Rights, Priority Rights and the 

Conceptual Foundations of Corporate Reorganization (April 2001) 
122. David A. Weisbach, Ten Truths about Tax Shelters (May 2001) 
123. William M. Landes, What Has the Visual Arts Rights Act of 1990 Accomplished? (May 

2001) 
124. Cass R. Sunstein, Social and Economic Rights? Lessons from South Africa (May 2001) 
125. Christopher Avery, Christine Jolls, Richard A. Posner, and Alvin E. Roth, The Market for 

Federal Judicial Law Clerks (June 2001)   
126. Douglas G. Baird and Edward R. Morrison, Bankruptcy Decision Making (June 2001) 
127. Cass R. Sunstein, Regulating Risks after ATA (June 2001) 
128.  Cass R. Sunstein, The Laws of Fear (June 2001) 
129. Richard A. Epstein, In and Out of Public Solution: The Hidden Perils of Property 

Transfer (July 2001) 
130. Randal C. Picker, Pursuing a Remedy in Microsoft: The Declining Need for Centralized 

Coordination in a Networked World (July 2001) 
131. Cass R. Sunstein, Daniel Kahneman, David Schkade, and Ilana Ritov, Predictably 

Incoherent Judgments (July 2001) 
132. Eric A. Posner, Courts Should Not Enforce Government Contracts (August 2001) 
133. Lisa Bernstein, Private Commercial Law in the Cotton Industry: Creating Cooperation 

through Rules, Norms, and Institutions (August 2001) 



 Taxation and Risk Taking with Multiple Tax Rates Page 31 
 

134. Richard A. Epstein, The Allocation of the Commons:Parking and Stopping on the 
Commons (August 2001) 

135. Cass R. Sunstein, The Arithmetic of Arsenic (September 2001) 
136. Eric A. Posner, Richard Hynes, and Anup Malani, The Political Economy of Property 

Exemption Laws (September 2001) 
137. Eric A. Posner and George G. Triantis, Covenants Not to Compete from an Incomplete 

Contracts Perspective (September 2001) 
138. Cass R. Sunstein, Probability Neglect: Emptions, Worst Cases, and Law (November 

2001) 
139. Randall S. Kroszner and Philip E. Strahan, Throwing Good Money after Bad? Board 

Connections and Conflicts in Bank Lending (December 2001) 
140. Alan O. Sykes, TRIPs, Pharmaceuticals, Developing Countries, and the Doha ASolution” 

(February 2002) 
141. Edna Ullmann-Margalit and Cass R. Sunstein, Inequality and Indignation (February 

2002) 
142. Daniel N. Shaviro and David A. Weisbach, The Fifth Circuit Gets It Wrong in Compaq v. 

Commissioner (February 2002) (Published in Tax Notes, January 28, 2002) 
143. Warren F. Schwartz and Alan O. Sykes, The Economic Structure of Renegotiation and 

Dispute Resolution in the WTO/GATT System (March 2002, Journal of Legal Studies 2002) 
144. Richard A. Epstein, HIPAA on Privacy: Its Unintended and Intended Consequences 

(March 2002, forthcoming Cato Journal, summer 2002) 
145. David A. Weisbach, Thinking Ouside the Little Boxes (March 2002, Texas Law Review) 
146. Eric A. Posner, Economic Analysis of Contract Law after Three Decades: Success or 

Failure (March 2002) 
147. Randal C. Picker, Copyright as Entry Policy: The Case of Digital Distribution (April 2002, 

The Antitrust Bulletin) 
148. David A. Weisbach, Taxes and Torts in the Redistribution of Income (April 2002, Coase 

Lecture February 2002) 
149. Cass R. Sunstein, Beyond the Precautionary Principle (April 2002) 
150. Robert W. Hahn and Cass R. Sunstein, A New Executive Order for Improving Federal 

Regulation? Deeper and Wider Cost-Benefit Analysis (April 2002) 
151. Douglas Lichtman, Copyright as a Rule of Evidence (May 2002) 
152. Richard A. Epstein, Steady the Course: Property Rights in Genetic Material (May 2002) 
153. Jack Goldsmith and Cass R. Sunstein, Military Tribunals and Legal Culture: What a 

Difference Sixty Years Makes (June 2002) 
154. William M. Landes and Richard A. Posner, Indefinitely Renewable Copyright (July 2002) 
155. Anne Gron and Alan O. Sykes, Terrorism and Insurance Markets: A Role for the 

Government as Insurer? (July 2002) 
156. Cass R. Sunstein and Adrian Vermeule, Interpretation and Institutions (July 2002) 
157.  Cass R. Sunstein, The Rights of Animals: A Very Short Primer (August 2002) 
158. Cass R. Sunstein, Avoiding Absurdity? A New Canon in Regulatory Law (with Notes on 

Interpretive Theory) (August 2002) 
159. Randal C. Picker, From Edison to the Broadcast Flag: Mechanisms of Consent and 

Refusal and the Propertization of Copyright (September 2002) 



 David A. Weisbach Page 32 
 

160. Eric A. Posner, A Theory of the Laws of War (September 2002) 
161 Eric A. Posner, Probability Errors: Some Positive and Normative Implications for Tort 

and Contract Law (September 2002) 
162. Lior Jacob Strahilevitz, Charismatic Code, Social Norms, and the Emergence of 

Cooperation on the File-Swapping Networks (September 2002) 
163. David A. Weisbach, Does the X-Tax Mark the Spot? (September 2002) 
164. Cass R. Sunstein, Conformity and Dissent (September 2002) 
165. Cass R. Sunstein, Hazardous Heuristics (October 2002) 
166. Douglas Lichtman, Uncertainty and the Standard for Preliminary Relief (October 2002) 
167. Edward T. Swaine, Rational Custom (November 2002) 
168. Julie Roin, Truth in Government: Beyond the Tax Expenditure Budget (November 2002) 
169. Avraham D. Tabbach, Criminal Behavior, Sanctions, and Income Taxation: An Economic 

Analysis (November 2002) 
170. Richard A. Epstein, In Defense of “Old” Public Health: The Legal Framework for the 

Regulation of Public Health (December 2002) 
171. Richard A. Epstein, Animals as Objects, or Subjects, of Rights (December 2002) 
172. David A. Weisbach, Taxation and Risk-Taking with Multiple Tax Rates (December 2002) 
 


	Taxation and Risk-Taking with Multiple Tax Rates
	Recommended Citation

	B.The Costs of Differential Rates

