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ANTITRUST REMEDIES FOR LABOR MARKET POWER

Suresh Naidu,* Eric A. Posner™ & Glen Weyl**

Recent vesearch indicates that labor market power has contributed to wage inequality and
economic stagnation.  Although the antitrust laws prohibit firms from vestricting
competition in labor markets as in product markets, the government does little to address
the labor market problem, and private litigation has been rarve and mostly unsuccessful.
One reason is that the analytic methods for evaluating labor market power in antitrust
contexts are far less sophisticated than the legal rules used to judge product market power.
To remedy this asymmetry, we propose methods for judging the effects of mergers on labor
markets. We also extend our approach to other forms of anticompetitive practices
undertaken by employers against workers. We highlight some arguments and evidence
indicating that market power may be even more important in labov markets than in product
markets.

In recent years, a declining economic growth rate and rising income
inequality have taken center stage in public debate. Academic research
has identified several possible causes, ranging from major structural
shifts in the economy to public policy failure. One cause that has re-
ceived increasing attention from economists is labor market power —
the ability of employers to set wages below workers’ marginal revenue
product.! New evidence suggests that many labor markets around the
country are not competitive but instead exhibit considerable market
power enjoyed by employers, who use their market power to suppress
wages.2 Wage suppression enhances income inequality because it cre-
ates a wedge between the incomes of people who work in concentrated
labor markets and the incomes of people in competitive ones, and often
affects low-income earners the most as they have the fewest options and
least bargaining power. More important, though, it reduces the incomes
of workers relative to those of people who live off capital, and the latter
are almost uniformly higher earners than the former. Wage suppression

* Associate Professor of International and Public Affairs and Economics, Columbia University.
** Kirkland & Ellis Distinguished Service Professor of Law, University of Chicago Law School.
**#* Principal Researcher, Microsoft Research New England and Visiting Senior Research Scholar,
Yale University Department of Economics and Law School. Thanks to Anu Bradford, Lee Fennell,
David Gilo, Hiba Hafiz, Scott Hemphill, Torben Iversen, Ioana Marinescu, Jennifer Nou, and par-
ticipants at a conference on Labor and American Political Economy at Columbia University and at
workshops at the University of Chicago and Tel Aviv University for helpful comments, and to Len
Goff, Jill Rogowski, and Kyle Trevett for valuable research assistance. Posner thanks the Russell
Baker Scholars Fund for financial support.

1 See David Autor, David Dorn, Lawrence F. Katz, Christina Patterson & John Van Reenen,
The Fall of the Labor Share and the Rise of Superstar Firms 1—3 (IZA Inst. Labor Econ., Discussion
Paper No. 10756, 2017%), https://www.iza.org/de/publications/dp/10756/the-fall-of-the-labor-share-
and-the-rise-of-superstar-firms [https://perma.cc/s KXG-B42X].

2 See infra section 1.A.4, pp. 560-69.
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also interferes with economic growth since it results in underemploy-
ment of labor. Furthermore, while it may seem to raise the return on
capital, wage suppression actually depresses it, as capital must lie idle
to take advantage of monopsony power. With wages artificially sup-
pressed, qualified workers decline to take jobs, and workers may under-
invest in skills and schooling. Many workers exit the workforce and
rely on government benefits, including disability benefits, which have
become a hidden welfare system.? This in turn costs the government
both in lost taxes and in greater expenditures. We estimate monopsony
power in the U.S. economy reduces overall output and employment by
13%, and labor’s share of national output by 22%.*

Labor market power is the mirror image of product market power.
A “product market” is a collection of products defined by frequent con-
sumer substitution. When a small number of sellers or only one seller
of these products exist, we say that each seller has (product) “market
power,” which enables it to charge a price higher than marginal cost, or
the price that would prevail in a competitive market. When a small
number of employers hire from a pool of workers of a certain skill level
within the geographic area in which workers commute, the employers
have labor market power.

One major source of market power in both types of markets is thus
“concentration,” where only a few firms operate in a given market. Im-
agine, for example, a small town with only a few gas stations. Each gas
station sets the price of gas to compete with the prices of other gas sta-
tions. When a gas station lowers its price, it may obtain greater market
share from other gas stations, but it also receives less revenue per sale.
If only a single gas station exists, it will maximize profits by charging a
high (“monopoly”) price because the gains from buyers willing to pay
the price exceed the lost revenue from buyers who stay away. If only a
few gas stations exist, they might illegally enter a cartel in which they
charge an above-market price and divide the profits, or they might in-
formally coordinate, which is generally not illegal> — though the social
harm is the same. In contrast, if many gas stations compete, prices will
be bargained down to the efficient level — the marginal cost — resulting
in lower prices for consumers and higher aggregate output of gasoline.

Labor market concentration creates monopsony (or, if more than one
employer, oligopsony, but we use these terms interchangeably) condi-
tions where labor market power is exercised by the buyer rather than
the seller (as in the example of gasoline stations). Employers are buyers
of labor who operate within a labor market. A labor market is a group

3 See Jordan Weissmann, Disability Insurance: America’s $ 124 Billion Secret Welfare Program,
THE ATLANTIC (Mar. 25, 2013), https://www.theatlantic.com/business/archive/zo13/03/disability-
insurance-americas-124-billion-secret-welfare-program/274302/ [https://perma.cc/ DHC7-HLgX].

4 See infra pp. 564-65.

5 PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW: AN ANALYSIS OF
ANTITRUST PRINCIPLES AND THEIR APPLICATION 9§ 1433a (4th ed. 2016).
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of jobs, between which workers can switch with relative ease (for exam-
ple, computer programmers, lawyers, or unskilled workers), located
within a geographic area usually defined by the commuting distance of
workers. A labor market is concentrated if only one or a few employers
hire from this pool of workers. For example, imagine the gas stations
employ specialist maintenance workers who monitor the gas pumping
equipment. If only a few gas stations exist in that area, and no other
firms (for example, oil refineries) hire from this pool of workers, then
the labor market is concentrated, and the employers have market power
in the labor market. To minimize labor costs, the employers will hold
wages down below what the workers would be paid in a competitive
labor market — their marginal revenue product. Thus, some people
qualified to work will refuse to do so, but the employers gain more from
wage savings than they lose from having a more limited pool of workers
from which to hire.

Curiously, while existing antitrust practice would readily consider
the effects of a gas station merger on the price of gas, it would ignore
the effects of the merger on the wages of specialist maintenance work-
ers.® In this paper, we outline how antitrust doctrine and regulatory
analysis can be modified to account for labor market power. We argue
there is no economic or legal basis for the omission of labor market con-
siderations from antitrust scrutiny, and we provide labor market ana-
logues of the existing standards used by regulators to scrutinize product
market mergers. Besides procedures for labor market definition and
measures of employer concentration, as in the Herfindahl-Hirschman
Index (HHI), we show how a slight modification of a commonly used
measure of “Upward Pricing Pressure” yields a measure of “Downward
Wage Pressure” that can be used to provide an alternative diagnostic for
labor market power. We provide a case study of how these ideas could
be applied to a hypothetical hospital merger using existing estimates of
employer market power in the nursing labor market. We also discuss
the role that merger simulation with structural econometric models can
play in evaluating labor market effects of mergers. Finally, we show
how other anticompetitive practices, such as vertical foreclosure, resale
price maintenance, and predatory pricing, have labor market parallels
that may warrant regulatory scrutiny from antitrust authorities.

Although product market concentration and labor market concen-
tration are both covered by antitrust law, product market concentration
has historically received a significant amount of attention from research-

6 See infra section 1.B.1, pp. 569—72. This is true in Europe as well. See Jacques Bourgeois &
Cormac O’Daly, Hard Times: Employment Issues in EU Merger Control, in CHANGES IN COM-
PETITION POLICY OVER THE LAST TWO DECADES 163, 163—-65 (Malgorzata Krasnodebska-
Tomkiel ed., 2010).
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ers and government officials, while labor market concentration has re-
ceived hardly any attention at all.” The Department of Justice (DOJ)
and Federal Trade Commission’s (FTC) Horizontal Merger Guidelines,
which are used to screen potential mergers for antitrust violations, pro-
vide an elaborate analytic framework for evaluating the product market
effects of mergers.® Yet, while the Merger Guidelines state that there is
no distinction between seller and buyer power,° they say nothing about
the possible adverse labor market effects of mergers. Similarly, while
there are thousands of reported cases involving allegations that firms
have illegally cartelized product markets, there are relatively few cases
involving allegations of illegally cartelized labor markets, and many if
not most of those cases involve specialized settings such as sports
leagues, which restrict the hiring of players.°

7 See Toana Marinescu & Herbert J. Hovenkamp, Anticompetitive Mergers in Labor Markets,
93 IND. L.J. (forthcoming 2018) (manuscript at 9), https://scholarship.law.upenn.edu/faculty_
scholarship/1965/ [https://perma.cc/A23X-ZM4T]; see also Herbert J. Hovenkamp, Whatever Did
Happen to the Antitrust Movement?, 93 NOTRE DAME L. REV. (forthcoming 2018) (manuscript at
48-56), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3097452 [https://perma.cc/R5XT-
SSDA] (arguing for greater attention in antitrust law to labor market effects); ALAN B. KRUEGER
& ERIC A. POSNER, HAMILTON PROJECT, A PROPOSAL FOR PROTECTING LOW-INCOME
WORKERS FROM MONOPSONY AND COLLUSION 12-13 (2018) (arguing that the Horizontal
Merger Guidelines should incorporate labor market effects). A related point is that monopsony in
general — including market power over inputs that are products rather than labor — has also
received less attention, legally and in commentary, than sell-side anticompetitive behavior, with
some people arguing that buy-side harms are legally actionable only if there is an independent harm
in the output market. For a discussion, and criticism, of this view, see C. Scott Hemphill & Nancy
L. Rose, Mergers that Harm Sellers, 1277 YALE L.J. 2078, 2087—92 (2018). This view seems to have
been taken by the Federal Trade Commission (FTC), though it conflicts with the Horizontal Merger
Guidelines, which the FTC coauthored. See id. at 2089—go; Statement of the Federal Trade
Commission Concerning the Proposed Acquisition of Medco Health Solutions by Express Scripts,
Inc., FTC File No. 111-0210, at 7-8 (Apr. 2, 2012), http://www.ftc.gov/sites/default/files/documents/
closing_letters/proposed-acquisition-medco-health-solutions-inc.express-scripts-inc./120402express
medcostatement.pdf [https://perma.cc/64ED-VWQE]. For other recent attention by law professors
to the problem of employer market power over workers, see, for example, ORLY LOBEL, TALENT
WANTS TO BE FREE (2013); Hiba Hafiz, Picketing in the New Economy, 39 CARDOZO L. REV.
1845, 1849-55 (2018).

8 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, HORIZONTAL MERGER GUIDELINES
(2010) [hereinafter HORIZONTAL MERGER GUIDELINES].

9 Id. § 12 (“To evaluate whether a merger is likely to enhance market power on the buying side
of the market, the Agencies employ essentially the framework described above for evaluating
whether a merger is likely to enhance market power on the selling side of the market.”).

10 A Westlaw search for “product market” in the Antitrust Cases database yielded 1736 cases
since 2000, while a search for “labor market” yielded only 122 cases (as of January 10, 2018). If the
word “merger” is added to the search, the numbers fall to 366 and 10. In fact, in none of the ten
labor market cases was a merger blocked. The only major case in recent years where the labor
market effects of a merger were considered is United States v. Anthem, Inc., 855 F.3d 345 (D.C. Cir.
2017%), cert. dismissed, 137 S. Ct. 2250 (2017), where a court of appeals affirmed the district court’s
injunction against a merger because of its anticompetitive product market effects, id. at 368, but
the government also argued that the merger would have anticompetitive labor market effects, as
recognized by the dissent, id. at 377 (Kavanaugh, J., dissenting). For another minor example, see
Revised Competitive Impact Statement, United States v. Aetna, Inc., 64 Fed. Reg. 44,946 (Aug. 18,
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Concentration is just one source of market power. Others, as we
discuss below, include product differentiation and search frictions. All
these sources of market power create inefficiency and redistribution
from workers to firm owners. All sources of market power are acknowl-
edged as potential concerns for antitrust, and all can operate on both
the product market side as well as the labor market side. Yet antitrust
has focused almost exclusively on mitigating product market power.

This historic imbalance between what we will call product market
antitrust and labor market antitrust has no basis in economic theory.
From an economic standpoint, the dangers to public welfare posed by
product market power and labor market power are the same. As Adam
Smith recognized, businesses gain in the same way by exploiting product
market power and labor market power — enabling them to increase
profits by raising prices (in the first case) or by lowering costs (in the
second case).!* For that reason, businesses have the same incentive to
obtain product market power and labor market power. Hence the
need — in both cases — for an antitrust regime to prevent businesses
from obtaining product and labor market power except when there are
offsetting social gains.

Why, then, the imbalance between product and labor market anti-
trust? We do not know the answer to this question, but four possibilities
suggest themselves. First, while economic theory treats product markets
and labor markets similarly, legal theory has placed more emphasis on
product markets. The reason for this is that since the 1960s, legal schol-
ars have influentially argued that the amorphous norms of antitrust law
that prevailed earlier in the twentieth century should be replaced with
a laser-like focus on consumer welfare.!? The resulting shift in focus
naturally favored product market analysis because consumers are pri-
marily injured by price increases caused by product market power.* In
contrast, workers are primarily injured by the exercise of labor market
power.'* Of course, workers are consumers, and so workers benefited
from the law’s attention to product markets — but not as much as they
would have if the law had paid attention to labor markets as well.

Second, postwar economists assumed that labor markets are reason-
ably competitive, and accordingly that labor market power was not an

1999) (noting adverse effects of insurance company merger on doctors’ pay), cited in Hemphill &
Rose, supra note 7, at 2086 n.30. But even in this statement, the argument was just one of many
overlapping arguments opposing the acquisition in question and was never addressed by a court
because the parties settled.

11 1 ADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF
NATIONS 82-85 (R.H. Campbell, A.S. Skinner & W.B. Todd eds., Clarendon Press 1976) (1776).

12 For a discussion, see Clayton J. Masterman, Note, The Customer Is Not Always Right: Bal-
ancing Worker and Customer Welfave in Antitrust Law, 69 VAND. L. REV. 1387 (2016).

13 See id. at 1401-03.

14 Jd. at 1402-03.
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important social problem. Most people live in urban areas where nu-
merous employers vie for workers. Workers can (and do) move around
the country if jobs are scarce or pay is low where they live, putting an
upper bound on the social cost of labor market power even if it exists.
It is only in recent years that many of these assumptions have been
thrown into doubt.’> Moreover, academic economics has long been di-
vided into separate fields of industrial organization (IO) and labor eco-
nomics. IO economists have focused on antitrust problems created by
mergers and other corporate actions, while labor economists have fo-
cused on labor and employment law. Partly as a result, labor economists
never developed the analytic tools relevant to forecasting the impact of
increased labor market power that are analogous to or draw on the mod-
els IO economists use to analyze product market power.

The DOJ and FTC rely heavily on advice from economists on their
staff when evaluating mergers and have frequently challenged mergers
based on their effects on product markets.'® Relying, we suspect, on the
traditional assumption of economists that labor markets are competitive,
the agencies have never blocked a merger because of its effect on labor
markets — or, even, as far as we know, given the labor market effects
of a potential merger more than cursory attention. Indeed, those agen-
cies have never, to our knowledge, employed an economist whose pri-
mary expertise is in labor markets.

Third, the traditional legal approach to protecting workers, which
took place “outside” antitrust law, may have seemed sufficient. This
traditional legal approach had two branches — labor law and employ-
ment law. Labor law protected workers who sought to form unions to
combat the market power of employers. The theory was that if workers
banded together, they could use legally mandated collective bargaining
and the threat of strikes to prevent employers from paying them monop-
sony wages. Employment law granted workers specific protections —
minimum wages, maximum hours, safe workplaces, privacy rights, and
the like. Employment law countered employer labor market power by
preventing employers from granting workers wages and benefits below
a somewhat artificial floor. However, both types of legal protection have
eroded over the years. Union activity has collapsed in the United States
because of deregulation, foreign competition, aggressive anti-union
tactics by employers, and a chilly legal environment.!” The federal

15 See infra section 1.A.4, pp. 560-360.

16 See Economic Analysis Group, UNITED STATES DEP’T OF JUSTICE, https://www.
justice.gov/atr/about-division/economic-analysis-group [https://perma.cc/BZ44-UH6Y].

17 Henry Farber, Daniel Herbst, Ilyana Kuziemko & Suresh Naidu, Unions and Inequality over
the Twentieth Century: New Evidence from Survey Data 5 (2018) (unpublished manuscript) (on file
with the Harvard Law School Library); Henry S. Farber & Bruce Western, Round Up the Usual
Suspects: The Decline of Unions in the Private Sectoy, 1973—-1998 (Princeton Univ. Indus. Relations



2018] ANTITRUST REMEDIES 543

minimum wage law has eroded through inflation;'® other employment
protections are vulnerable to the vagaries of budget setting and enforce-
ment priorities among the relevant agencies. And all these worker pro-
tection laws assume traditional employment practices, which are rapidly
being replaced by independent contractor arrangements, outsourcing,
and other practices of the “gig economy.”*®

Fourth, antitrust litigation against employers is more difficult than
antitrust litigation based on product market concentration, perhaps giv-
ing the illusion that the latter problem is more significant than the for-
mer. Product market litigation is often brought by large firms, which
have the resources and incentives to bear the high costs of complex and
expensive antitrust litigation.?° Class actions by consumers are also rel-
atively straightforward because, in a typical antitrust case involving
product markets, the argument is simply that the consumers paid a
higher price than they should have, which means that the consumers
share a common interest as required by courts.?! In contrast, virtually
no worker can hope to obtain damages in an antitrust action — even
with the treble damages rule?? — that would compensate her for the
cost of litigation. And class actions brought by workers hardly ever
succeed because workers — unlike consumers — are frequently in di-
verse positions, defeating the common interest requirement. Some
workers are senior, others are junior; some have benefits, others do not;
some have outside job opportunities, others do not; qualifications vary;
contract terms vary; and so on.??

The small number of successful antitrust cases involving labor mar-
kets bears out these observations. These cases involved highly special-
ized settings, including, for example, sports leagues that restricted

Section, Working Paper No. 437, 2000), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=
229810 [https://perma.cc/WZGs5-gLEN].

18 The federal minimum wage was last increased in 2009 to $7.25 by the Fair Minimum Wage
Act of 2007, Pub. L. No. 110-28, 121 Stat. 188 (codified as amended at 29 U.S.C. §§ 205-206, 208 (2012)).

19 DAVID WEIL, THE FISSURED WORKPLACE 93—-98 (3d ed. 2017); Lawrence F. Katz & Alan
B. Krueger, The Rise and Nature of Alternative Work Arrangements in the United States, 1995~
2zors5 (Nat’l Bureau of Econ. Research, Working Paper No. 22667, 2016), http://www.nber.org/
papers/w22667 [https://perma.cc/XW6A-JCHM]. On the relationship between monopsony and out-
sourcing, see Arindrajit Dube & Ethan Kaplan, Does Outsourcing Reduce Wages in the Low-Wage
Service Occupations? Evidence from Janitors and Guards, 63 INDUS. & LAB. REL. REV. 287 (2010);
Deborah Goldschmidt & Johannes F. Schmieder, T%e Rise of Domestic Outsourcing and the Evolu-
tion of the German Wage Structure, 132 Q.J. ECON. 1165 (2017%).

20 See Eric Kroh, The Firms that Handle the Most Antitvust Litigation, LAW360 (Nov. 15,
2016, 7:41 PM), https://www.law360.com/articles/862665/the-firms-that-handle-the-most-antitrust-
litigation [https://perma.cc/295Y-XERU].

21 See FED. R. C1IV. P. 23.

22 15 US.C. § 15(a) (2012).

23 See, e.g., Weisfeld v. Sun Chem. Corp., 84 F. App’x 257, 263—64 (3d Cir. 2004) (denying class
certification because of lack of common interest among workers). We discuss this problem in greater
detail below. See infra section 1.B.2, pp. 572—74.
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compensation arrangements of athletes, the fashion model market, and
doctors and nurses who were regulated by groups of hospitals.?* These
cases were brought by sophisticated and well-paid workers in unusual
market settings. Run-of-the-mill cases involving ordinary workers are
mostly unheard of. And because successful antitrust actions by workers
have been so rare, there is little developed law on the topic, which ren-
ders further litigation risky.

That was the intellectual and legal landscape until a few years ago.
The consensus that labor markets were competitive collapsed in re-
sponse to several events. First, there was the revelation that high-profile
Silicon Valley tech firms, including Apple and Google, entered no-
poaching agreements, in which they agreed not to hire each other’s em-
ployees.?® This type of horizontal agreement is a clear violation of the
Sherman Act. The firms settled with the government,?® but the casual
way in which such major firms, with sophisticated legal staffs, engaged
in such a blatant violation of the law appears to have alarmed antitrust
authorities. The government subsequently issued guidelines to human
resources offices warning them that even implicit agreements not to
poach competitors’ employees are illegal.?” In 2016 the White House
Council of Economic Advisors and the Department of Treasury issued
reports warning of the dangers of cartelized labor markets.?® Earlier
this year, the DOJ announced that it has launched criminal investiga-
tions of firms for entering no-poaching agreements.?°

Second, the recent discovery that noncompete agreements are ex-
traordinarily common and frequently applied to low-wage workers

24 See infra p. 570; see also Masters v. Wilhelmina Model Agency, Inc., No. oz Civ. 4911, 2003
WL 145556, at *5 (S.D.N.Y. Jan. 1%, 2003) (finding that models stated an antitrust claim against
modeling agencies).

25 See Garrison v. Oracle Corp., 159 F. Supp. 3d 1044, 1053-55 (N.D. Cal. 2016); United States
v. eBay, Inc., 968 F. Supp. 2d 1030, 1033 (N.D. Cal. 2013); In re High-Tech Emp. Antitrust Litig.,
985 F. Supp. 2d 1167, 1172—73 (N.D. Cal. 2013); see also In re Animation Workers Antitrust Litig.,
123 F. Supp. 3d 1175, 1181-84 (N.D. Cal. 2015).

26 Robin van der Meulen & Brian Morrison, An Update on Anti-Poach Enforcement and Class
Actions, LAW360 (July 11, 2018, 4:39 PM), https://www.law360.com/articles/1062 322/an-update-on-
anti-poach-enforcement-and-class-actions [https://perma.cc/8E7Z-MTPs].

27 ANTITRUST Div,, U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, ANTITRUST
GUIDANCE FOR HUMAN RESOURCE PROFESSIONALS 2 (2016), https://www.justice.gov/
atr/file/go3s11/download [https://perma.cc/5FXg-TSQK].

28 WHITE HOUSE, NON-COMPETE AGREEMENTS: ANALYSIS OF THE USAGE, POTEN-
TIAL ISSUES, AND STATE RESPONSES (2016), https://obamawhitehouse.archives.gov/sites/
default/files/non-competes_report_finalz.pdf [https://perma.cc/SGJg9-gUJP]; OFFICE OF ECON.
PoLICY, U.S. DEP’T OF THE TREASURY, NON-COMPETE CONTRACTS: ECONOMIC EFFECTS
AND POLICY IMPLICATIONS (2016), https://www.treasury.gov/resource-center/economic-policy/
Documents/UST %20Non-competes%20Report.pdf [https://perma.cc/A7QU-ZYG7].

29 Eleanor Tyler, Justice Dept. Is Going After “No-Poach” Agreements, BLOOMBERG BNA
(Jan. 19, 2018), https://www.bna.com/justice-dept-going-n73014474358/ [https://perma.cc/WU4A-
8MSK].
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raised suspicions that they were being used by employers to exploit their
labor market power. For example, Jimmy John’s, a sandwich franchise,
routinely required low-wage employees to sign covenants not to com-
pete, which apparently deterred those employees from moving to com-
petitors.?® The covenants not to compete were generally illegal under
state laws, but they likely had an in terrorem effect on workers who
could not afford to consult lawyers.®! The effect on Jimmy John’s em-
ployees was likely the effect that other noncompete agreements have
had: reduced mobility between jobs and possible suppressed wages.3?
Researchers subsequently learned that an enormous number of work-
ers — including low-income, relatively unskilled workers — are bound
by restrictive covenants. According to one study, in 2014 12% of work-
ers earning less than $40,000 per year with education below the college
level were bound by noncompetes.?* The study also found that workers
who entered noncompetes in certain labor markets did not receive a
compensating wage differential;** implying monopsonistic conditions
in those markets that caused harm to the employees. According to an-
other study, 24.5% of all workers reported that they are, or have been,
bound by a noncompete agreement.?> Relatedly, large franchises like
McDonald’s used no-poaching agreements to reduce competition among
franchisees for workers — which in some markets might have resulted
in considerable increases in market power. A study found that 53.3% of
major franchisors used no-poaching agreements in 2016, compared to
35.6% in 1996.3° News media reports provide additional anecdotal

30 Dave Jamieson, Jimmy John’s Makes Low-Wage Workers Sign “Oppressive” Noncompete
Agreements, HUFFINGTON POST (Oct. 13, 2014, 4:03 PM), https://www.huffingtonpost.com/2014/
10/13/jimmy-johns-non-compete_n_5978180.html [https://perma.cc/L87W-V8UL].

31 See Press Release, N.Y. State Office of the Attorney Gen., A.G. Schneiderman Announces
Settlement with Jimmy John’s to Stop Including Non-Compete Agreements in Hiring Packets
(June 22, 2016), https://ag.ny.gov/press-release/ag-schneiderman-announces-settlement-jimmy-
johns-stop-including-non-compete-agreements [https:/perma.cc/AY9C-GAG7].

32 OFFICE OF ECON. POLICY, U.S. DEP'T OF THE TREASURY, supra note 28, at 3; Matt
Marx, Deborah Strumsky & Lee Fleming, Mobility, Skills, and the Michigan Non-Compete Exper-
iment, 55 MGMT. SCI. 875 (2009). In 1985, Michigan’s legislature repealed section 145 of the state’s
antitrust act, which also (apparently unknown to the legislature) contained the prohibition against
noncompete clauses. See Michigan Antitrust Reform Act, 1984 Mich. Pub. Acts 1148. This inad-
vertent acceptance of noncompetes was swiftly seized on by firms, and Professors Matt Marx,
Deborah Strumsky, and Lee Fleming find that the mobility of inventors in Michigan fell after this
law relative to inventors in comparable states. Marx et al., supra, at 888.

33 Evan Starr, JJ Prescott & Norman Bishara, Noncompetes in the U.S. Labor Force 3 (Dec.
24, 201%) (unpublished manuscript), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2625714
[https://perma.cc/3N4P-YC42].

34 Id. at 29.

35 KRUEGER & POSNER, supra note 7, at 8.

36 Id. at 8; Alan B. Krueger & Orley Ashenfelter, Theory and Evidence on Employer Collusion
in the Franchise Sector 4 (Princeton Univ. Indus. Relations Section, Working Paper No. 614, 2017),
https://dataspace.princeton.edu/jspui/bitstream/88435/dspo14f16c547g/3/614.pdf [https://perma.cc/
3ETs5-7RK2].



546 HARVARD LAW REVIEW [Vol. 132:536

evidence of the ubiquity of noncompetes and no-poaching agreements,
and their powerful effect on labor mobility.3”

Third, economists began investigating monopsony in labor markets.
An important spark for this work was a classic study by Professors
David Card and Alan Krueger, which found that employment levels
were not affected by a minimum wage hike in New Jersey in 1992.38
While controversial at the time, many other studies of minimum wage
increases in other jurisdictions and at other times produced similar re-
sults.?® A possible explanation for the result is that labor markets are
concentrated: if employers pay workers less than their marginal product,
then a minimum wage hike — if not too great — will result in higher
wages without disemployment. While other explanations are also pos-
sible, the monopsony theory gains credence from other studies of the last
several years, in which economists, using a range of methodologies as
well as previously unavailable sources of data, have found additional
evidence of widespread labor market concentration.*°

Fourth, a wave of industry consolidation has given employers greater
bargaining power in labor markets. This industry consolidation was
hardly a secret,*' but commentators focused on the possible effects on
product markets, not labor markets. For example, commentators wor-
ried that mergers in the airline industry — which reduced the total num-
ber of major American airlines operating in the United States from ten
in 2000 to four today — might raise ticket prices for consumers, but not
that it might suppress the wages of pilots, flight attendants, and airline
mechanics.#? Hospital consolidation has raised concerns about the

37 Conor Dougherty, How Noncompete Clauses Keep Workers Locked In, N.Y. TIMES (May 13,
2017), https://nyti.ms/2qcMtdl [https://perma.cc/NXH6-D3ZE]; Conor Dougherty, Noncompete
Pacts, Under Siege, Find Haven in Idaho, N.Y. TIMES (July 14, 2017), https://nyti.ms/2ujiW45
[https://perma.cc/L2HQ-LXFQ].

38 David Card & Alan B. Krueger, Minimum Wages and Employment: A Case Study of the Fast-
Food Industry in New Jersey and Pennsylvania, 84 AM. ECON. REV. 772, 772 (1994).

39 For a recent but already still somewhat dated survey, see JOHN SCHMITT, CTR. FOR ECON.
& POLY RESEARCH., WHY DOES THE MINIMUM WAGE HAVE NO DISCERNIBLE EFFECT
ON EMPLOYMENT? (2013), http://cepr.net/documents/publications/min-wage-2013-02.pdf [https://
perma.cc/63QE-WJYS].

40 See José Azar, Ioana Marinescu & Marshall 1. Steinbaum, Labor Mavket Concentration 1o
(Nat’l Bureau of Econ. Research, Working Paper No. 24147, 2017%), http://www.nber.org/pa-
pers/w24147.pdf [https://perma.cc/sPQL-VP4Y]. We provide further citations to this literature,
infra notes 115 & 227.

41 Gauti B. Eggertsson, Jacob A. Robbins & Ella Getz Wold, Kaldor and Piketty’s Facts: The
Rise of Monopoly Power in the United States (Nat’l Bureau of Econ. Research, Working Paper
No. 24287, 2018), http://www.nber.org/papers/wz24287 [https://perma.cc/2Y5L-L47N]; Gustavo
Grullon, Yelena Larkin & Roni Michaely, Are U.S. Industries Becoming More Concentrated? (Apr.
2017) (unpublished manuscript), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2612047%
[https://perma.cc/4RgV-86GU].

42 See Jeffrey T. Prince & Daniel H. Simon, The Impact of Mergers on Quality Provision: Evi-
dence from the Airline Industry, 65 J. INDUS. ECON. 336, 336 (2017%).
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creation of monopsony conditions for nurses, especially in small towns
and rural areas.*®* Consolidation has taken place in many less salient
industries as well, where working conditions are harsh and wages are
low. For example, the meatpacking industry has gone through a series
of mergers.** Because many food processing establishments are in re-
mote, rural areas where labor markets are concentrated, the effect of
mergers in this industry on wages could be significant. Consolidation
unique to the labor market has been in the freelance services industry**
and the temporary staffing industry.*®

While the government and private litigants can make inroads on la-
bor market power by suing employers who use no-poaching agreements
and other obvious forms of collusion, this type of litigation can have
only limited effect. After all, if mergers that dramatically increase labor
market power are allowed with little objection, companies can achieve
monopsonies by merging rather than by entering agreements with each
other. In fact, after years of enforcement neglect many labor markets
already are concentrated, and under existing antitrust law employers in
such markets are permitted to pay workers less than their marginal
product. Moreover, subtle forms of anticompetitive behavior — like
parallel conduct or implicit coordination — are extremely difficult to
detect and often not illegal.#” A similar set of problems with antitrust
enforcement in product markets led to emphasis on blocking mergers
and collusion over focusing on conduct. But a merger may increase both
product and labor market power, both by increasing concentration and
reducing wage competition. By blocking mergers more vigorously, pri-
vate litigants and antitrust authorities can slow down or halt excessive
market power.

In this Article, we argue that the FTC and DOJ should take more
seriously the danger that mergers may lead to labor market power as
well as product market power.*®* The first step is to update the

43 See, e.g., Janet Currie, Medhi Farsi & W. Bentley MacLeod, Cut to the Bone? Hospital Take-
overs and Nurse Employment Contracts, 58 INDUS. & LAB. REL. REV. 471 (2003).

44 Christopher Doering, Who Will Food Industry Consolidation Squeeze?, USA TODAY (June
5, 2014, 4:42 PM), https://www.usatoday.com/story/money/business/2014/06/05/food-companies-
mergers/9926501/ [https://perma.cc/HJ9Z-4BDH].

45 In 2017 TaskRabbit was acquired by IKEA, and in early 2018 WorkMarket was acquired by
ADP. Jason D. Rowley, Fiverr’s AND CO Acquisition Continues Freelance Consolidation Trend,
CRUNCHBASE NEWS (Jan. 24, 2018), https://news.crunchbase.com/news/fiverrs-co-acquisition-
continues-freelance-consolidation-trend/ [https://perma.cc/W6%75-QRRS].

46 List Ranks Largest US Industrial Staffing Firms by Revenue, STAFFING INDUS. (July
20, 2016), https://www2.staffingindustry.com/site/Editorial/Daily-News/List-ranks-largest-US-
industrial-staffing-firms-by-revenue-38668? [https://perma.cc/C8TB-NHS7].

47 See, e.g., Bell Atl. Corp. v. Twombly, 550 U.S. 544, 554 (2007) (reasoning that parallel conduct
alone is insufficient to state a Sherman Act claim).

48 A few scholars have made this argument before but without providing the guidance we seek
to supply. See, e.g., John B. Kirkwood, Powerful Buyers and Merger Enforcement, 92 B.U. L. REV.
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Horizontal Merger Guidelines to provide a detailed legal framework,
comparable to that already provided for product market power, for eval-
uating the effects of a merger on labor markets.

We suggest three approaches that correspond to the three standard
approaches to product market merger analysis. Under the first ap-
proach, which we call Market Definition and Concentration (MDC), the
antitrust authorities define the relevant labor market, calculate the level
of market concentration, and then estimate the increase in market con-
centration that would result from a merger. If the merger would take
place in an already concentrated labor market, and would increase labor
market concentration beyond a threshold, the merger is prohibited, un-
less the merging parties can prove the efficiency gains from the merger
are great enough to benefit workers on net.

Under the second approach, which we call Downward Wage
Pressure (DWP), the regulator calculates the tendency of workers who
quit one merging firm as a result of an incremental decrease in wages to
join the other merging firm (opposed to joining other firms in the labor
market or dropping out of the labor market). The regulator also calcu-
lates the amount by which workers’ wages are below their marginal
revenue product before the merger. If either product of these figures
exceeds the efficiency benefits of the merger, then the merger is prohib-
ited absent compelling evidence of other efficiencies, a high likelihood
of entry, or other features that lessen the merger harm.

Both approaches are fairly crude, rule-like ways to trigger scrutiny
of mergers. Once a merger is flagged as potentially harmful, analysis
should proceed to a second, more exhaustive stage where authorities
conduct a more detailed investigation. The central role in this stage
would be played by merger simulation, as in product markets. In such
simulations in product markets, economists build a detailed structural
economic model of the product market and the behavior of firms within
it. They then econometrically estimate the model and simulate how a
merger is likely to change prices, quality, innovation, and so forth.+°

A similar approach can be applied to labor markets. Models of im-
perfect competition in labor markets, driven by the difficulties with
searching for jobs, by amenities that are specific to a particular work-
place, and by other factors, have become increasingly prominent in

1485, 1558—59 (2012); John A. Litwinski, Regulation of Labor Market Monopsony, 22 BERKELEY
J. EMP. & LAB. L. 49, 5052 (2001). A somewhat larger literature on monopsony and the need for
antitrust law and the merger guidelines to address it more aggressively sometimes mentions labor
market monopsony in passing. See, e.g., Peter C. Carstensen, Buyer Power and the Hovizontal
Merger Guidelines: Minor Progress on an Important Issue, 14 U. PA. J. BUS. L. 775, 777-81 (2012).
For a comprehensive discussion, with some attention to labor market issues, see ROGER D. BLAIR
& JEFFREY L. HARRISON, MONOPSONY IN LAW AND ECONOMICS (2010).

49 See Oliver Budzinski & Isabel Ruhmer, Mevger Simulation in Competition Policy: A Survey,
6 J. COMPETITION L. & ECON. 277, 281-82 (2010).
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recent years.5° These models should be supplemented with analysis of
less easily quantified factors, including the likely effect of the merger on
the quality of jobs (that is, the nature of the workplace environment, the
parental leave policy, and so on), on entry of new employers into the
labor market, innovation in the workplace, and related factors. As in
standard product market analysis, all these factors are worth consider-
ing in determining whether a merger should proceed.

We write on a relatively clean slate. A few other scholars have noted
the paucity of antitrust cases involving labor markets and have urged
greater enforcement, but they have not offered the detailed guidance for
merger analysis that we develop in this paper or considered other types
of anticompetitive labor market behavior and antitrust remedies that we
discuss.’! Professors Ioana Marinescu and Herbert Hovenkamp have
written a paper, simultaneously with and independent of ours, that ar-
gues for HHI-based analysis of mergers that affect labor markets but
does not discuss DWP, the structural model approach, or the other fac-
tors affecting merger analysis.5?

The Article is organized as follows. In Part I, we provide the legal
and economic background to the current concerns about labor market
concentration. In Part II, we propose and defend the three types of
merger analysis for labor market effects. While we focus on mergers,
because they are the best-developed area of antitrust law, many other
areas of antitrust have strong analogues in labor markets, where they
should be applied. Hence, in Part III, we discuss other ways in which
concepts and doctrines used in antitrust law to address concentration of
product markets can be applied to labor market concentration.

I. THE RISE OF LABOR MONOPSONY

A. The Economics of Labor Market Power

1. The Intellectual History of Monopsony. — The term “monopsony”
was coined by the British economist Joan Robinson with the aid of clas-
sics scholar B.L. Hallward in 1933.5® Before then, economists who
wrote about industry structure focused on monopoly and market power
in the product market. It had long been clear that large corporations
like Standard Oil monopolized goods and services. Robinson realized

50 See David Card, Ana Rute Cardoso, Joerg Heining & Patrick Kline, Firms and Labor Market
Inequality: Evidence and Some Theory, 36 J. LAB. ECON. S13 (2018), for a model that adapts
discrete choice to the labor market.

51 See sources cited supra note 7. The Council of Economic Advisers has expressed similar
concerns. See supra note 28 and accompanying text.

52 Marinescu & Hovenkamp, supra note 7.

53 JOAN ROBINSON, THE ECONOMICS OF IMPERFECT COMPETITION 215 (1933); see also
Robert J. Thornton, Retrospectives: How Joan Robinson and B.L. Hallward Named Monopsony,
18 J. ECON. PERSP. 257, 25758 (2004).
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that corporations also exercised market power on the “buy side” — in
their purchases of inputs, including goods, services, and labor.5* The
monopsony power of corporations was just as common as their monop-
oly power, perhaps more common, but harder to detect.

To be sure, long before Robinson’s book, critics of capitalism like
Karl Marx had denounced employers’ treatment of their workers. They
argued that employers “exploited” their workers by underpaying them,
subjecting them to substandard working conditions, and busting
unions.’5 Marx argued that employers could keep wages low by taking
advantage of what he called the “reserve army” of the unemployed.5°
Because people desperately sought work, employers could keep work-
ers’ wages below the value of their labor, at their “labor power” (the
minimum they needed to continue working).>” The extraction of the
resulting “surplus value” by the employer was what Marx called “ex-
ploitation.”’® Robinson’s analysis of monopsonistic labor markets pro-
vided a more rigorous formulation of the problem of employer domi-
nance. She pointed out that if labor markets are competitive, employers
cannot exploit workers in Marx’s sense because workers who are paid
only enough to avoid starvation will be able to sell their labor to other
employers at a higher wage.5° Yet labor markets need not be competi-
tive, and when they are not, the outcomes for workers are similar to
those that Marx identified: excess unemployment, a permanent gap be-
tween wages and worker productivity, poor working conditions, and
domination of the workers by employers.°°

Robinson’s terminology was adopted by some scholars in the insti-
tutionalist tradition in labor economics. For example, in 1946, Professor
Lloyd Reynolds, an early founder of the subfield of labor economics,
published two noteworthy papers, The Supply of Labor to the Firm and
Wage Diffevences in Local Labor Markets.®® Both of these papers

54 ROBINSON, supra note 53, at 292—304.

55 1 KARL MARX, CAPITAL 320-29, 353-67 (Ben Fowkes trans., Penguin Books 1990) (1867).

56 Jd. at 784. Marx discussed this concept, originally coined by Friedrich Engels, see
FRIEDRICH ENGELS, THE CONDITION OF THE WORKING CLASS IN ENGLAND IN 1844, at
57 (Florence Kelley Wischnewetzky trans., New York, John W. Lovel Co. 1887%), in numerous works,
including Capital. See genervally MARX, supra note 55, at 784—94; KARL MARX & FRIEDRICH
ENGELS, THE COMMUNIST MANIFESTO (Gareth Stedman Jones ed., Samuel Moore trans.,
Penguin Books 2006) (1848).

57 MARX, supra note 55, at 789—94.

58 Id. at 449-51.

59 ROBINSON, supra note 53, at 281-83.

60 Id. at 284. Monopsony can yield a notion of “arbitrary” domination. Wage-setting employers
suffer only second-order losses from idiosyncratic misbehavior of employers, while this type of non-
profit-maximizing behavior would be competed away in a perfectly competitive labor market. Cf.
GARY S. BECKER, THE ECONOMICS OF DISCRIMINATION 42—46 (1957).

61 Lloyd G. Reynolds, The Supply of Labor to the Firm, 60 Q.J. ECON. 390 (1946) [hereinafter
Reynolds, Supply of Labor]; Lloyd G. Reynolds, Wage Differences in Local Labor Markets, 36 AM.
ECON. REV. 366 (1946) [hereinafter Reynolds, Wage Differences].
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elaborated empirical features of the labor market (such as wage differ-
ences for similar workers within a local labor market) that were con-
sistent with employer market power.°? Reynolds anticipated virtually
all of the modern mathematical models of monopsony, including em-
ployer concentration, search and information frictions,** and job amen-
ity differentiation.*

Some scholars believe that elements of feudalism, preserved through
the common law, may also have helped employers gain and preserve
monopsony power and retarded the development of appropriate
legal responses to it. In England, anticompetitive elements of master-
and-servant law dated back to the 1351 Statute of Labourers.®> These
rules included enticement doctrines, which blocked employers from
poaching each other’s workers, and criminalization of leaving an em-
ployer without permission.°® The feudal legacies may have legitimized
anticompetitive practices in labor markets.®” In the postbellum U.S.
South these doctrines were resuscitated as a component of Jim Crow
labor law,°® while in the North, these doctrines were used by courts to
resist the rising labor movement.®® Nineteenth-century labor activists
identified market power of employers as a justification for collective
bargaining and regulation, complaining of “wage slavery” and drawing
analogies to chattel slavery.”®

While Marx held that the increasing concentration of markets under
capitalism would spark a revolutionary transition to socialism,’! the ma-
jor effect was instead unionization, which, while often militant, was fo-
cused on improving wages and conditions for workers. In the United
States, government initially resisted the labor movement, often violently,

62 See Reynolds, Supply of Labor, supra note 61, at 401—02; Reynolds, Wage Diffevences, supra
note 61, at 366.

63 Reynolds, Supply of Labor, supra note 61, at 3903—94.

64 Reynolds, Wage Differences, supra note 61, at 366 (noting differences between firms on metrics
such as benefits plans, the length of the work week, or the opportunity for advancement).

65 Statute of Labourers 1351, 25 Edw. 3 c. 1—7 (Eng.); see also Ordinance of Labourers 1349, 23
Edw. 3 c. 1—7 (Eng.).

66 25 Edw. 3 c. 1-7.

67 See KAREN ORREN, BELATED FEUDALISM: LABOR, THE LAW, AND LIBERAL DEVEL-
OPMENT IN THE UNITED STATES (1991); CHRISTOPHER L. TOMLINS, LAW, LABOR, AND IDE-
OLOGY IN THE EARLY AMERICAN REPUBLIC 223-31 (1993).

68 Suresh Naidu, Recruitment Restrictions and Labor Mavrkets: Evidence from the Postbellum
U.S. South, 28 J. LAB. ECON. 413, 415-19 (2010).

69 See Suresh Naidu & Noam Yuchtman, Labor Market Institutions in the Gilded Age of Amer-
ican Economic History 5—7, 16—20 (Nat’l Bureau of Econ. Research, Working Paper No. 22117,
2016), for evidence that nineteenth-century northern labor markets were monopsonistic, and that
the violent conflict of the period was over these labor market rents.

70 ALEX GOUREVITCH, FROM SLAVERY TO THE COOPERATIVE COMMONWEALTH 106—
16 (2015).

71 MARX & ENGELS, supra note 56, at 20.
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but ultimately accommodated it.”? Under pressure from unions,”® gov-
ernments passed laws that protected workers from low wages, excessive
hours, dangerous workplaces,’* and other abuses, and that protected la-
bor organizations from interference by employers.”s

The bottom-up nature of worker organization probably accounts for
a major bifurcation in the way the law treats the problem of market
power. While antitrust law, beginning with the Sherman Act of 1890,7¢
nominally applied to labor markets as well as product markets, it has
rarely been used to protect workers. Instead, antitrust law has focused
on product markets, while labor and employment law has dealt with
market power in labor markets. These two traditions have developed
in parallel over a century, rarely coming into contact.

This bifurcation of the law led to a bifurcation in economic theory.
To address monopolization of product markets, economists developed
the field of industrial organization, which seeks to explain how market
power affects the structure of business mainly in relation to product
markets. To address abuses in the labor market, economists developed
the field of labor economics, which focuses on unions and employment
regulations. This dual bifurcation in law and theory may explain why
an assumption emerged that labor markets are competitive, and hence
do not need antitrust law.

However, labor and employment law have failed to accomplish many
of their goals, with the result that labor market power is as bad as ever
and likely much worse than during the middle part of the century. Be-
ginning in the 1970s and accelerating in the 1980s and 1990s, public
policy turned against labor and employment law. The “neoliberal” rev-
olution reflected frustration with the rigid, outmoded character of tradi-
tional labor law and the disruptions caused by labor unions that strug-
gled to adopt to changing technology and circumstances. Yet rather
than adapt new labor laws or organizations better suited to the age of
globalization and digitization, reformers focused on dismantling existing
labor protections and enacting anti-union legislation.

As unions declined, however, labor markets did not lose their rigidi-
ties. Instead, employer market power seemed to increase. The concur-
rent decline of unions and rise of labor market power implies that the
neoliberal assumption that unions, rather than employers, are the major

72 DAVID MONTGOMERY, THE FALL OF THE HOUSE OF LABOR (1987).

73 See Howard D. Samuel, Troubled Passage: The Labor Movement and the Fair Labor Stand-
ards Act, MONTHLY LAB. REV,, Dec. 2010, at 32.

74 E.g., Fair Labor Standards Act of 1938, ch. 676, 52 Stat. 1060 (codified as amended at 29
U.S.C. §§ 201-219, 557 (2012)).

7S National Labor Relations Act of 1935, ch. 372, 49 Stat. 449 (codified as amended at 29 U.S.C.
§§ 151-169).

76 15 U.S.C. §§ 1-4 (2012).
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source of cartelization of labor markets was false. This provoked econ-
omists to revisit the assumption of perfect competition.””

2. The Sources of Monopsony Power. — Economists have identified
several sources of labor market power. Because these sources have
counterparts in the more familiar analysis of product markets, where
they have been subject to considerable legal analysis, we will introduce
each of them by way of the product market.

In product markets, there are three primary barriers to competition.
First, “market concentration” refers to the existence of one or a small
number of sellers, usually the result of increasing returns to scale, high
fixed costs, or network effects. Second, “product differentiation” exists
when goods or services are different from each other rather than fungi-
ble; differences across products make comparison difficult, which re-
duces competition. Third, “search frictions” make it hard for consumers
to compare products and seek out the best offering. In both the aca-
demic literature and legal adjudication, we find that market concentra-
tion typically plays the central role in analysis, with less emphasis on
product differentiation, and the least emphasis on search frictions.

In the literature on labor markets, by contrast, the problem of search
frictions has played the central role, following the Nobel Prize—winning
work of Professors Peter Diamond, Dale Mortensen, and Christopher
Pissarides.”® In 1998, Professors Kenneth Burdett and Dale Mortensen
proposed a model of labor markets with a large number of identical
workers and identical firms where search frictions naturally lead em-
ployers to have monopsony power.”® The pioneering theoretical and
empirical work of Professor Alan Manning, culminating in his influen-
tial 2003 book Monopsony in Motion, presented a wide variety of evi-
dence in favor of what is called the dynamic monopsony model.2° This
work assumes workers must spend time and effort to find jobs. Because
a worker’s existing employer knows that the worker’s search cost is
high, the employer can reduce compensation — including wages, bene-
fits, and workplace amenities — or fail to increase compensation despite
the worker’s contributions because the employer knows that the worker
can find an alternative job only with difficulty.

77 See, e.g., Michael W. Clune, When Neoliberalism Exploded, SALON (Mar. 9, 2013, 2:00 PM),
https://www.salon.com/2013/03/09/the_world_according_to_milton_friedman_partner/
[https://perma.cc/ZZWo9-G7Mz2].

78 E.g., James Albrecht, Search Theovy: The 2010 Nobel Memorial Prize in Economic Sciences,
113 SCANDINAVIAN J. ECON. 237 (2011).

79 Kenneth Burdett & Dale T. Mortensen, Wage Differentials, Employer Size, and Unemploy-
ment, 39 INT'L ECON. REV. 257 (1998).

80 See ALAN MANNING, MONOPSONY IN MOTION (2003); Alan Manning, Impeyfect Compe-
tition in the Labor Market, in 4B HANDBOOK OF LABOR ECONOMICS 973 (David Card & Orley
Ashenfelter eds., 2011).
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In recent years, labor economists have focused on firm-specific
amenities of a workplace — which is the labor market correlate to prod-
uct differentiation.®! Imagine two workplaces that are identical at an
initial point. The employer of each workplace seeks to deter workers
from leaving. To do so, an employer might offer an amenity that its
workers happen to like — say, a coffee bar, a yoga studio, or hot showers.
While these amenities may seem frivolous, many of the most important
amenities are extremely significant but less apparent as they are
omissions rather than commissions: many jobs require odd hours, un-
pleasant working conditions, or hazardous tasks. The absence of such
“dis-amenities” itself makes jobs attractive. Other amenities might arise
more naturally: for example, the location of an employer might appeal
to workers because of the convenience for commuting or the attraction
of nearby restaurants or other businesses. Differing amenities give rise
to search frictions, as noted above, but they separately make it more
difficult for workers to compare firms. Indeed, the identities of the other
workers at a workplace — whether they are driven and intense, or
friendly and laid back, or young or old — matter to people, and even
very similar-seeming employers, for example, law firms, might be very
different in practice. As we will see below, there are good reasons to
believe that such differentiation is more significant in labor than in
product markets and thus that labor markets tend to be much narrower
than product markets.

The final and most neglected cause of labor market power is the
concentration of labor markets as a result of economies of scale, network
effects, fixed costs, and other factors. The basic idea here is that in
many industries a firm with many employees can churn out goods and
services more efficiently — at less cost per unit of output — than firms
with fewer employees.

Our discussion so far might give the impression that labor markets
and product markets are similar: they are both vulnerable to market
power (monopsony in the first case, monopoly in the second), and for
the same reasons. But there is reason to believe that labor markets are
more vulnerable to monopsony than products markets are to monopoly,
thanks to a different literature in economics. This literature, for which
Professors Lloyd Shapley and Alvin Roth were awarded the Nobel
Prize, emphasizes the importance of matching for labor markets.5?
The key point is that in labor markets, unlike in product markets, the
preferences of both sides of the market affect whether a transaction is
desirable.

81 See V. Bhaskar & Ted To, Minimum Wages for Ronald McDonald Monopsonies: A Theory of
Monopsonistic Competition, 109 ECON. J. 190 (1999); Card et al., supra note 50, at S16.

82 Catherine Rampell, Two from U.S. Win Nobel in Economics, N.Y. TIMES (Oct. 15, 2012),
https:/myti.ms/2PcDjHv [https:/perma.cc/F5VL-5; LNR].
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Compare buying a car in the product market and searching for a job.
Both are important, high-stakes choices that are taken with care. How-
ever, there is a crucial difference. In a car sale, only the buyer cares
about the identity, nature, and features of the product in question — the
car. The seller cares nothing about the buyer or (in most cases) what
the buyer plans do with the car. In employment, the employer cares
about the identity and characteristics of the employee and the employee
cares about the identity and characteristics of the employer. Complexity
runs in both directions rather than in one. Employers search for em-
ployees who are not just qualified, but also who possess skills and per-
sonality that are a good match to the culture and needs of that employer.
At the same time, employees are looking for an employer with a work-
place and working conditions that are a good match for their needs,
preferences, and family situation. Only when these two sets of prefer-
ences and requirements “match” will a hire be made.

This two-sided differentiation is why low-skill workers may be as or
even more vulnerable to monopsony than high-skill workers, despite
possibly being less differentiated for employers. Low-skill workers may
have less access to transportation, well-situated housing markets, child
care options, and job information, and be more dependent on local, in-
formal networks, all of which make jobs less substitutable and employ-
ers more differentiated.

This dual set of relevant preferences means that labor markets are
doubly differentiated by the idiosyncratic preferences of both employers
and workers. In some sense this dual set of preferences “squares” the
differentiation that exists in product markets, naturally making labor
markets thinner than product markets. This relative thinness means
that the cost of entering a transaction — in relation to the gains from
trade — is on average greater in employment markets than in product
markets because people are not as interchangeable as goods.

These matching frictions both cause and reinforce the typically long-
term nature of employment relationships compared to most product pur-
chases, leading to significant lock-in within employment relationships.
They are also reinforced by the more geographically constrained nature
of labor markets. In our increasingly digital and globalized world, prod-
ucts are easily shipped around the country and world; people are not.
While traveling is easier than in the past, and telecommuting has be-
come more common, labor markets remain extremely local while most
product markets are regional, national, or even global.®* Most jobs still
require physical proximity to the employer, greatly narrowing the geo-
graphic scope of most labor markets, given that many workers are not
willing to move away from family to take a job. Two-income families
further complicate these issues because each spouse must find a job in

83 Alan Manning & Barbara Petrongolo, How Local Are Labov Markets? Evidence from a Spa-
tial Job Search Model, 107 AM. ECON. REV. 2877, 2877 (2017%).
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the area in which the other can, further narrowing labor markets. To-
gether these factors naturally make labor markets highly vulnerable to
monopsony power, much more vulnerable than most product markets
are to monopoly power.

3. The Social Cost of Monopsony. — The economics of labor market
power and the harms it causes are closely analogous to the theory of
product market monopoly. Recall that a monopolist is a firm that need
not take market prices as given, but can raise its price, at the cost of
some lost demand, to increase the profits it earns. In choosing an opti-
mal price, the firm faces a trade-off. Raising the price reduces sales, but
also increases the revenue the firm earns on each unit. The higher the
firm raises its price, the costlier it is to lose extra demand, as each sale
is very profitable. Eventually the firm finds a balance point, where the
value of the lost sales from raising the price just equals the increased
profits on the units it sells at the increased price. This balance point is
the “monopoly optimal price.” The firm’s absolute markup is the gap
between this price and the firm’s cost. The markup equals the differ-
ence between the monopoly price and the competitive price, and thus
serves as a natural gauge of market power, as we will discuss below.

A similar trade-off between profit per unit and number of units sold
applies to firms that are not literally monopolists but have some power
over their price. In fact, in some sense, every firm with any market
power is a “monopolist” over some market, though maybe one too nar-
row and too direct in competition with other markets to matter much.

The analysis of monopsony in labor markets is closely analogous. In
a competitive labor market, firms equate the going wage of workers to
their “marginal revenue product,” the amount of additional revenue the
worker can generate. When an employer has a monopsony, it considers
the fact that to hire an additional worker it will have to raise the pre-
vailing level of wages for its existing workers and that doing this will
increase its overall labor costs. The higher wage for the additional
worker is necessary to attract that person from another job or compen-
sate her for a longer commute. Wages increase for existing workers be-
cause normally employers cannot distinguish the reservation wages of
their workers. Conversely, if an employer lowers wages, while it will
lose some workers, it will also lower the wage bill on the workers it
already employs. As in the monopoly case, a monopsonist will not in-
ternalize this effect on workers and will choose an “absolute markdown”
of wages below the marginal revenue product. Again, we will usually
use “markdown” to refer to this absolute markdown as a proportion to
the wage, which may well be greater than 100% (the marginal revenue
product may be more than twice the wage). Just as with firms with
market power, an employer with labor market power may not have a
“monopsony” over some easily described market, but so long as it will
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not lose its entire workforce by slightly lowering its wage, it has some
labor market power.3*

We must introduce two lamentable pieces of jargon here. Econo-
mists use the word “elasticity” to refer to the sensitivity to which one
thing reacts to another. “Labor supply elasticity” refers to the sensitivity
with which workers react to changes in wages.8> Suppose that wages
across the economy decline a tiny amount, and everyone quits. Then
labor supply elasticity is infinity. Suppose instead that no one quits.
Then labor market elasticity is zero. Elasticity can range from zero to
infinity; the general view is that labor supply elasticity across the econ-
omy is in the neighborhood of 0.5, suggesting a high level of inelastic-
ity.8¢ This means, intuitively, that people tend to stay in the workforce
even when wages decline: they need to support themselves.

The second, even more awful term is “residual labor supply elastic-
ity,” which refers to the sensitivity with which workers react to changes
in wages at a particular firm.®” Suppose a computer programmer who
works at Google would quit and move to Apple if wages at Google de-
cline by a tiny amount. Then the residual labor supply elasticity is in-
finity. If the programmer would not quit even if Google lowered wages
significantly, then the firm-level elasticity is closer to zero. Like labor
supply elasticity (sometimes called “aggregate labor supply elasticity,” to
distinguish it from “residual labor supply elasticity”), residual labor sup-
ply elasticity can fall anywhere along this continuum, though it can
never fall below the (aggregate) labor supply elasticity for the relevant
category of workers. But it varies greatly from industry to industry,
from close to 0.5 (or lower, if those workers are particularly inelastic) to,
as we will discuss below, 5, 10, or higher.88

Residual labor supply elasticity is a simple measure of a firm’s labor
market power. If workers do not quit even if the firm lowers wages
significantly (elasticity is low), then the firm enjoys significant market
power over the workers. This is the number that antitrust policy focuses
on. If the residual labor supply elasticity that a firm faces is high,
then the labor market from which a firm draws its workers is competi-
tive, and the firm cannot “exploit” workers. If it is low, workers need
protection.

84 For a complete analysis of monopsony in labor markets, see MANNING, supra note 8o, at 29—

52.
85 GEORGE J. BORJAS, LABOR ECONOMICS 45 (6th ed. 2010).
86 See Raj Chetty, Bounds on Elasticities with Optimization Frictions: A Synthesis of Micro
and Macvo Evidence on Labor Supply, 30 ECONOMETRICA 969, 1015 (2012). For a more recent
review, see Michael Keane & Richard Rogerson, Reconciling Micro and Macro Labor Supply Elas-
ticities: A Structural Perspective, 7 ANN. REV. ECON. 89, 114 (2015), which places inelasticities in
the range of 0.5-1.0.

87 Some economists use different terms to refer to the same concept: for example, “labor supply
elasticity to a firm” or “labor supply elasticity facing a firm.” See MANNING, supra note 80, at 30—
31. Likewise, we use these terms throughout the piece to refer to residual labor supply elasticity.

88 See infra section LA 4, pp. 560-69.
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The economic consequences of labor market power are analogous to
those of product market power. Product market power has two well-
known effects. It redistributes from consumers to the firm: consumers
must pay more for products and the firm earns greater profits at their
expense. And it creates waste or deadweight loss. Some consumers
would be willing to pay the efficient, marginal cost price that the firm
would have charged in a competitive market, but are not willing to pay
the higher price the monopolist chooses to charge.

Similarly, monopsony power has two effects. It redistributes from
workers to employers by lowering wages. And it creates waste: some
workers would have been willing to work for the employer if they had
been paid their full marginal revenue product, but will quit if they are
paid the marked-down wage the monopsonist offers. This leads to in-
creased unemployment or nonemployment as workers find prevailing
wages unacceptable and exit the labor force or refuse to take available
jobs.

Note that the waste created by monopsony (and monopoly) crucially
depends on the inability of firms to pay (charge) different rates to dif-
ferent workers (consumers), although the redistributive effects do not.
If an employer could pay a worker a bit more than that worker’s outside
option, then every worker would be paid a different amount (depending
on the value of the outside option, which in turn could reflect local con-
nections and the like), and the firm could employ every worker whose
marginal product revenue exceeds the wage. But employers cannot
practice wage discrimination very effectively. They have little infor-
mation about workers’ outside options and are deterred by powerful pay
fairness norms.8° The product market again offers a useful lesson: anal-
ogous price discrimination by sellers is difficult and rare. However, the
emergence of sophisticated prediction algorithms applied to vast troves
of human resource and social network data (“people analytics”) suggests
that the ability to wage discriminate in the future may be expanded.®°

Monopsony power creates other negative effects as well. First, to
the extent that the degree of monopsony power differs across employers,
it will also lead to misemployment: Workers may be more productive at

89 Cf. David Card, Alexandre Mas, Enrico Moretti & Emmanuel Saez, Inequality at Work: The
Effect of Peer Salaries on Job Satisfaction, 102 AM. ECON. REV. 2981, 3001-02 (2012) (finding that
access to information on coworker pay affects satisfaction and job search intentions). To be sure,
some wage discrimination does take place, just as some price discrimination takes place, but it takes
a crude and rudimentary form, such as wage discrimination based on gender, where presumably
employers are able to generalize based on rough correlations between reservation wages and sex.
See David Card, Ana Rute Cardoso & Patrick Kline, Bargaining, Sorting, and the Gender Wage
Gap: Quantifying the Impact of Firms on the Relative Pay of Women, 131 Q.J. ECON. 633, 636—38
(2016).

90 Cf. Evy Rombaut & Marie-Anne Guerry, Predicting Voluntary Turnover Through Human Re-
sources Database Analysis, 41 MGMT. RES. REV. 96, 107-08 (2017%).
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employer A, which has a lot of labor market power, than at employer B,
which has a little. But B may offer higher wages because of its limited
labor market power. The worker may thus choose to work at B, lower-
ing the productivity of the economy. Misallocation may be particularly
severe because of the two-sided matching problem discussed above. If
matches between workers and firms generate specific benefits, monop-
sony can distort which firms match with which workers, which will
lower the allocative efficiency of the market.o!

Second, employers may cut benefits, rather than cut wages, to take
advantage of workers who are locked into the job. The firm has no
need to retain these workers and thus may wastefully degrade conditions
of work these “stuck” workers particularly value, instead catering only
to the workers the firm is worried about losing.%?

Third, monopsony also raises prices for consumers. This may seem
counterintuitive: Won’t lower wages to workers be passed through to
consumers as reduced prices?

In fact, however, the answer is “no.” To see this, note that if firms
employ fewer workers, they will produce less output, resulting in higher
prices. While the firm lowers wages to workers, the cost to the firm of
hiving workers rises as the firm now considers the fact that, when it
hires an additional worker, it also will pay the rest of its workers more.
It is this full marginal cost of an additional worker and not merely the
wages that the firm now accounts for and passes on to consumers as
higher, not lower, prices.®® If this seems paradoxical, note that it is
merely the flipside of a well-understood feature of monopolistic control
of product markets: that a monopolist hires fewer workers and pays
them less than a competitive firm. Once again, monopoly and monop-
sony are two sides of the same coin, and both harm labor and product
markets.%*

91 While we are not aware of an explicit analysis of this phenomenon, the distortions from tax-
ation of matching markets is closely analogous and has recently been studied. See, e.g., Arnaud
Dupuy, Alfred Galichon, Sonia Jaffe & Scott Duke Kominers, Taxation in Matching Markets 3 (Oct.
30, 2017) (unpublished working paper), https://ssrn.com/abstract=3060746 [https://perma.cc/XH6C-
FQS3E].

92 Professor A. Michael Spence has highlighted an analogous distortion in the product market.
A. Michael Spence, Monopoly, Quality, and Regulation, 6 BELL J. ECON. 417, 421 (1975).

93 However, if the product market is competitive, prices for consumers will not rise. The re-
duced sales of the monopsonist will be offset by the sales of new firms that enter the product market.

94 Or consider the following explanation for why lower wages will not result in lower prices for
consumers. Imagine that an employer decided to use illegal coercion against its workers in order
to reduce labor costs — for example, chained them to their desks or assembly lines and threatened
to harm them if they did not work harder. Obviously, such an employer could, in principle, reduce
its labor costs. This also means that the employer could reduce prices and hence increase market
share and profits, outcompeting rival firms that do not illegally abuse their workers. However, this
strategy is not open to the monopsonist, which can employ workers only with their consent. A
monopsonist reduces its wage cost by offering a lower wage, which means that fewer workers (only
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Fourth, and precisely for this reason, monopsony power also rein-
forces and exacerbates monopoly power. In fact, both can be seen at a
high level as just two ways for the owners of capital to squeeze workers,
thereby reducing the returns to productive work and the output of the
economy. The markdown on wages caused by monopsony and the
markup on prices caused by monopoly are akin to taxes — payments
that ordinary people must pay in order to go about their daily lives as
producers and consumers. However, the payments do not go to govern-
ments to fund programs, but to firms and, ultimately, investors. And
the payments do not spur investment or raise economic growth because
they depend in the first place on the willingness of managers to leave
capital idle to obtain market power, while driving workers out of the
workforce and onto taxpayer-financed relief programs.s

4. Recent Developments: Evidence of Labor Market Concentra-
tion. — Evidence that labor markets, particularly low-wage labor mar-
kets, are monopsonistic has been accumulating over the past two dec-
ades. The evidence consists of studies of many different markets, which
tend to show that residual labor market elasticities are extremely low.
We should acknowledge at the outset that all such studies face consid-
erable methodological difficulties. The gold-standard measure would
be a large-scale experimental estimate of the labor supply elasticity fac-
ing a firm, where the employer is somehow persuaded to randomize the
wages it offers workers. One group of authors did manage such an ex-
periment, and found a residual labor market elasticity of 2.15. But the
study involved government workers in Mexico, and hence may not be
generalizable for the United States.°® Convincing firms to randomize
their wages in the United States has so far proven hard, and so research-
ers have relied on a variety of natural experiments and indirect obser-
vations to estimate the extent of labor market power.°”

An early finding that stimulated the development of monopsony
as a candidate model of the labor market for low-skill labor was the
evidence on minimum wage effects produced by Card and Krueger.°®

those workers with low reservation wages) will work for it. As a result, its production must decline,
resulting in a decline in the overall supply in the product market, and hence an increase in price.

95 See Weissmann, supra note 3.

96 See Ernesto Dal B6, Frederico Finan & Martin A. Rossi, Strengthening State Capabilities:
The Role of Financial Incentives in the Call to Public Service, 128 Q.J. ECON. 1169, 1170—71 (2013).
The authors randomized advertised wages for government jobs in Mexico, and found that the Mex-
ican government possessed a significant degree of monopsony power, with labor supply elasticity of
2.15, comparable to the findings of studies of monopsony power that did not use randomization.
Id. at 1172.

97 Much of the earlier work focused on the market for nursing because of antitrust litigation
against hospitals. The results were mixed, very likely because of data limitations that the more
recent work, discussed below, has made progress on. See, e.g., Currie et al., supra note 43, at 473—
74, 490—91 (and citations therein).

98 Card & Krueger, supra note 38.
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Conventional wisdom in the economic profession at the time held that
minimum wage laws will reduce employment, based on the assumption
that low-skill workers are normally paid a competitive wage. In a given
market, for example, a city, there are many employers who are willing
to hire low-skill workers — including custodial workers, security guards,
sandwich makers, and the like. The multiplicity of possible employment
opportunities should minimize the labor market power of any employer.
If so, then employers would pay workers a wage equal to their marginal
product, and an employer who is forced by law to raise wages would
have to fire any workers whose marginal product is below the legal min-
imum or lose money. However, Card and Krueger found no such wage
effect, suggesting that workers were paid less than their marginal prod-
uct and hence the employer could absorb the higher wage rate.®® Nu-
merous studies have attempted to replicate the Card and Krueger result,
too many to discuss here. Indeed, many studies found evidence con-
sistent with Card and Krueger’s. For example, Professors Arindrajit
Dube, Suresh Naidu, and Michael Reich found that the San Francisco
minimum wage policy raised wages without lowering employment, and
lowered turnover.'®© Recent work by Dube, Reich, and Professor T.
William Lester expands the analysis to the entire U.S. labor market and
finds that minimum wage laws increase wages without reducing overall
employment.10!

The labor supply curve facing the firm consists of both flows of
workers into the firm (“recruit”) and flows of workers out of the firm
(“retention”). The sensitivity of these flows to the wage recovers the
residual labor supply elasticity facing the firm. Manning, who was an
early developer of the empirical case for monopsony,'°? showed that
while quits are decreasing and recruits increasing in response to in-
creases in wage in the United States and United Kingdom, the implied
elasticities are much smaller in magnitude than would be expected from
a perfectly competitive model.'*> But Manning’s empirical analysis was
hampered by data limitations, which introduced many confounds.

Professor Douglas Webber was able to overcome some of these limi-
tations by using the Longitudinal Employer Household Dynamics
(LEHD) data from the U.S. Census, which provide more fine-grained

99 See id. at 792.

100 Arindrajit Dube, Suresh Naidu & Michael Reich, The Economic Effects of a Citywide Mini-
mum Wage, 60 INDUS. & LAB. REL. REV. 522, 541—42 (2007).

101 Arindrajit Dube, T. William Lester & Michael Reich, Minimum Wage Shocks, Employment
Flows, and Labor Market Frictions, 34 J. LAB. ECON. 663, 664 (2016).

102 See ALAN MANNING, A GENERALISED MODEL OF MONOPSONY (2001); see also
MANNING, supra note 8o.

103 See MANNING, supra note 80, at 80, 104—05, 107—08.
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information about workers, and cover nearly all nonfarm jobs.'°* These
data, which include matched worker-firm wages, allow direct estimation
of the effect of firm wages on the rate of new hiring and the rate of
separations, controlling for worker-fixed effects and thus eliminating
some of the endogeneity of wages (for example, due to worker skill).
Controlling for worker and firm fixed effects, Webber estimates a resid-
ual labor supply elasticity of 1.08.1°5 In a subsequent paper, Webber
shows that women have lower job mobility than men, and finds that the
residual labor supply elasticity for women is o0.15 less than that for men,
which is also inconsistent with the hypothesis of competitive labor mar-
kets.'°® In a competitive labor market, firms would pay women and
men of equal skill exactly the same amount, the competitive wage. Fur-
ther, Dube and coauthors conducted a meta-analysis of experimentally
varied wages on Amazon Mechanical Turk and document surprisingly
low labor supply elasticities (less than 0.5) in this market with putatively
low search frictions and many workers and firms.107

Card and his coauthors estimate the rent-sharing elasticity (the ex-
tent to which a firm and a worker share value generated by the worker’s
work), where firm-level measures of value added are correlated with
firm-level wages, and provide recent evidence from matched worker-
firm data.’°® Both of these sources of evidence suggest that firms do not
simply take market wages as given, but instead transmit idiosyncratic
variation in sales/profitability into wages. The importance of variations
in firms in explaining wages is further evidence that the assumption of
competitive markets is unwarranted, since in competitive markets only
the worker’s marginal product, not the firm’s characteristics, determines
the wage. Professor Patrick Kline and coauthors provide recent, clean
evidence on monopsony using exogenous variation in patent grants to
examine the effect of changes in firm profitability on worker wages.'°°
They find that wages of even low-skill workers respond to these shocks,
with an implied residual labor supply elasticity facing the firm of 2.7.110

104 See Douglas A. Webber, Firm Market Power and the Earnings Distribution, 35 LAB. ECON.
123, 128 (2013).

105 Jd. at 124.

106 Douglas A. Webber, Firm-Level Monopsony and the Gender Pay Gap, 55 INDUS. REL. 323,
324, 344 (2016).

107 Arindrajit Dube, Jeff Jacobs, Suresh Naidu & Siddharth Suri, Monopsony in Online Labor
Markets 3 (Nat’l Bureau of Econ. Research, Working Paper No. 24416, 2018), http://www.
nber.org/papers/w24416 [https://perma.cc/SRA6-NRAT].

108 Card et al., supra note 50, at S13.

109 Patrick Kline, Neviana Petkova, Heidi Williams & Owen Zidar, Who Profits from Patents?
Rent-Sharing at Innovative Firms 1 (Inst. for Research on Labor & Emp’t, Working Paper
No. 107-17, 2017%), http://irle.berkeley.edu/files/2017/Who-Profits-from-Patents.pdf [https://perma.
cc/SWEX-MSUZ].

110 [d. at 26.
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However, they find this effect is limited to incumbent workers; the
shocks do not result in wage increases for new recruits.'!'!

Another way to assess monopsony is to estimate effects of labor mar-
ket concentration on wages. The labor market is often defined by com-
muting distance for a given occupation. Professors Alan Manning and
Barbara Petrongolo estimate a structural model on job application data
from the UK to look at application behavior of workers, and find that
workers’ application rates to a job are quite sensitive to distance,!!? sug-
gesting that “labor markets are quite local.”''* Professors Ioana
Marinescu and Roland Rathelot also find quite sharp sensitivity of ap-
plications to distance in U.S. data, with application rates falling by 35%
for jobs ten miles away from a worker’s residence.!'* In a recent block-
buster paper, Professor José Azar and his coauthors find substantial la-
bor market concentration in labor markets throughout the United
States,'® a finding confirmed by yet another near-contemporaneous
study performed using a different data source, one that also shows the
increase in employer concentration over time, from an average county
HHI of 0.698 in 1977-1981 to 0.756 in 2002-2009.'1® And this is even
before accounting for the fact that worker mobility across locations has
declined dramatically, with interstate worker mobility falling by 50%
during the last thirty years.!'?

Another piece of indirect evidence is provided by bunching in the
wage distribution. If residual labor supply elasticity is high, then em-
ployers will be careful to pay workers a wage close to their marginal
product revenue and will avoid basing wages on simple rules of thumb
that may be inaccurate for particular workers. Dube and coauthors
obtain administrative data on hourly wages and document considerable
bunching at $10.00 per hour and other round numbers.''® Using a

111 74

112 Manning & Petrongolo, supra note 83, at 2877.

113 Id. at 2900.

114 TJoana Marinescu & Roland Rathelot, Mismatch Unemployment and the Geography of Job
Search 3 (Nat’l Bureau of Econ. Research, Working Paper No. 22672, 2016), http://www.nber.org/
papers/w22672 [https://perma.cc/RF8Q-DXGK].

115 Azar et al., supra note 40, at 2.

116 Efraim Benmelech, Nittai Bergman & Hyunseob Kim, Strong Employers and Weak Employ-
ees: How Does Employer Concentration Affect Wages? 3 (Nat’l Bureau of Econ. Research, Working
Paper No. 24307, 2018), http://www.nber.org/papers/wz4307 [https://perma.cc/T8Gs5-PX4F]. Very
recently, however, other researchers have not found a trend toward greater consolidation of labor
markets. See, e.g., Kevin Rinz, Labor Market Concentration, Earnings Inequality, and Earnings
Mobility 3 (Ctr. for Admin. Records Research & Applications, Working Paper No. 2018-10, 2018),
https://www.census.gov/content/dam/Census/library/working-papers/2o18/adrm/carra-wp-2018-
10.pdf [https://perma.cc/DgCJ-DCYF].

117 See Greg Kaplan & Sam Schulhofer-Wohl, Understanding the Long-Run Decline in Interstate
Migration, 58 INT'L ECON. REV. 57, 57 (2017).

118 Arindrajit Dube, Alan Manning & Suresh Naidu, Monopsony and Employer Mis-
Optimization Account for Round Number Bunching in the Wage Distribution 2 (Nat’l Bureau of
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model with worker and firm behavioral biases, they translate the extent
of bunching into bounds on labor market power. Their results suggest
that if firms are losing no more than 5% of profits from mispricing labor
at a round number, the implied residual labor supply elasticity is roughly
2.5, and if firms are losing only 1% of profits the implied elasticity is
between 0.8 and 1.5.''° Labor market power allows firms that mistak-
enly pay wages below marginal product to survive.

What, concretely, do these findings suggest about wages, employ-
ment, and other features of the labor market? Recall that until the re-
cent literature began a few decades ago, economists assumed very high
elasticities. Overall, the recent evidence suggests that low labor elastic-
ities, ranging from 1 to 5 (and possibly even lower), are surprisingly
common throughout the economy. Even the residual supply of low-skill
labor is relatively inelastic, in the range of 1 to 3, despite the earlier
conventional wisdom that inelastic labor markets were caused by the
time and cost of obtaining education and specialized training, which
low-skill workers, by definition, lack.

In the online Appendix,’?° we conduct a few simple calibrations of
the efficiency and distributional consequences of a variety of levels of
labor market power. We assume an economy governed by a Cobb-
Douglas production function'?! with a (competitive) labor share of two-
thirds, together with a perfectly elastic supply of capital at a 5% interest
rate. We use an aggregate labor supply elasticity of 0.3, which governs
employment decisions of workers and which is close to the midpoint of
the extensive (participation in the labor market or not) and intensive
(number of hours worked) elasticities of 0.17 and 0.5, both drawn from
work by Professor Raj Chetty.'??2 The aggregate labor supply elasticity,
1, which measures the sensitivity of employment to wages, is important
for recovering the aggregate disemployment, and hence deadweight loss,
effects of monopsony, as it measures the extent to which workers stop
working in response to the lower wages induced by monopsony. In our
preferred scenario, we also incorporate a labor tax of 30% with a fiscal
multiplier of 1.3, to examine the interaction of monopsony with existing
taxes: monopsony, by causing workers to drop out of the labor market,
may further harm society by lowering tax intake and increasing social
transfers.

Econ. Research, Working Paper No. 24991, Sept. 2018), https://www.nber.org/papers/w24991.pdf
[https://perma.cc/Q5S6-5ZMP].

119 Id. at 37.

120 Online Appendix, https://harvardlawreview.org/wp-content/uploads/zo18/12/vol132_536-601_
Appendix.pdf [https://perma.cc/7HV2-P3D4].

121 For noneconomists, this is just a standard way to model the relationship between inputs
(labor and capital) and production (goods and services). See Cobb-Douglas Production Function,
WIKIPEDIA, https://en.wikipedia.org/wiki/Cobb%Ez2%80%93Douglas_production_function [https://
perma.cc/Z;7AP-2B6N].

122 Chetty, supra note 86, at 1012.
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We represent labor market power as the ratio of the aggregate labor
supply elasticity to the residual labor supply elasticity. This parameter
ranges from o (representing perfect competition) to 1 (which would re-
sult if there were only a single employer in the whole economy). The
figure below shows the results of our analysis. At the left side of Figure
1, labor market power is o — labor markets are competitive. As you
move from left to right, labor market power increases to 1, where mo-
nopsony prevails. The degree of labor market power varies with the
residual labor supply elasticity, denoted . A B of 3 implies that labor
market power is 0.1, and wages are marked down by 25%, and workers
similarly on average lose 22% of their share of output including public
goods (from 75% to 58%) because of employer labor market power. The
monopsony profit share — meaning the share of output that firms obtain
because of monopsony power rather than their productive activities —
is 14% in this scenario. This inequity is compounded by inefficiency:
this level of monopsony also reduces aggregate employment and overall
GDP by almost 13%. This distortion is partially due to fiscal effects, as
government revenue is only 70% of what it would be at the competitive
equilibrium. While stylized and simplified, this suggests that the rise of
monopsony power over the past few decades could be great enough to
account for many of the disturbing economic trends in the United States:
the fall by almost 10 percentage points in labor’s share of economic out-
put since the 1970s,'?% the dramatic decline in employment rates among
prime-aged men,'?4 budget shortfalls,'?5 and the “secular stagnation” of
economic growth.12¢

In Figure 1, we show how the labor and profit shares change with
the degree of monopsony. As the degree of monopsony changes (the
horizontal axis), the labor share increases toward 73.8% (66% of private
output plus 26% due to the value of public goods) and the profit share
goes to o, while the remainder (the capital share which is not graphed
for legibility) decreases to 26.2% (all shown on the vertical axis). This

123 See Autor et al., supra note 1, at 31. There is no controversy that labor share in the United
States has declined substantially, but how much it has declined depends on various assumptions,
including the year one takes as a baseline. The Bureau of Labor Statistics presents quarterly data
since 1947, which show a steady long-run decline from the mid-60% range to the upper-mid-50%
range. Labor Share of Output Has Declined Since 1947, BUREAU LAB. STAT.: TED THE ECONOMIC
DAILY (Mar. 7, 2017), https://www.bls.gov/opub/ted/201%/labor-share-of-output-has-declined-since-
1947.htm?view_full [https://perma.cc/TVg3-YT75].

124 See Cody Parkinson, Labor Fovce Participation and Employment Rates Declining for
Prime-Age Men and Women, BUREAU OF LAB. STAT.. MONTHLY LAB. REV. (July 2018),
https://www.bls.gov/opub/mlr/2018/beyond-bls/labor-force-participation-and-employment-rates-
declining-for-prime-age-men-and-women.htm [https://perma.cc/JX8U-VgK4].

125 See Rich Miller, U.S. Budget Deficit, BLOOMBERG (Feb. 15, 2018, 7:49 AM), https://www.
bloomberg.com/quicktake/deficit-disconnect [https://perma.cc/9G7]J-QHJU].

126 See Lawrence H. Summers, Opinion, The Economy Seems Great, but Secular Stagnation Still
Lurks, WASH. POST (May 7, 2018), https://wapo.st/2rsglE]J [https://perma.cc/YD3N-GVXX].
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can be considered a baseline: if labor markets were perfectly competi-
tive, as economists so long assumed, then these figures would represent
labor’s and capital’s share of output, while the deadweight cost from
monopsony would be (obviously) zero. Figure 1 also shows how the
aggregate deadweight loss due to monopsony falls as the labor market
becomes competitive.
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As Figure 1 shows, we may not worry much, as a matter of public
policy, if market power is not exactly zero. However, recent empirical
literature suggests that it is at least 0.1, leading to large losses to workers
and large economic waste. Within particular markets, where workers
are vulnerable because of their lack of skills, or because of specific
constraints they face on mobility (as is often the case with women), or
because of other factors, addressing labor market power is extremely
urgent.

We also include Table 1 below, which ties the research we have cited
more directly to our findings.
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Table 1727
Residual | Implied
Labor Mark- Source D:VL Is‘ﬁzl?; g;(il; %G
Elasticity | down S
0.1 0.09 Staiger et al.’?® | 60.4% | 8% 50% | 96%
0.12 O.I1 Dube et al.’?® | 58.3% | 10% | 58% | 95%
B lech
0.55 0.36 if[lzllifoc 36.5% | 30% | 39% | 74%
0.95 0.49 Azar et al.®' | 27.9% | 40% | 30% | 61%
1.08 0.52 Webber132 26.0% | 42% | 28% | 57%
Hirsch &

1.78 0.64 Schumacheris 19.0% | 51% | 21% | 44%

2 0.67 17.5% | 53% | 19% | 41%

2.7 0.73 Kline et al.’3* | 14.1% | 57% | 15% | 34%

3 0.75 13.0% | 58% | 14% | 31%

3.7 0.79 Rg?r;(;rllgs& 11.0% | 61% 12% | 27%

Dube,
4.2 0.81 Giuliano & 9.9% 62% | 11% | 24%
Leonard!3¢
10 0.91 4.6% 68% 5% 12%

127 Professors Barry Hirsch and Edward Schumacher, Efraim Benmelech and coauthors, and
José Azar and coauthors computed labor supply elasticities by dividing mean HHI (Hospital System
HHI in Hirsch & Schumacher, SIC-3 X county X year in Benmelech et al.,, SOC-6 X CMZ X
quarter in Azar et al.) by an aggregate labor supply elasticity of 0.3. Ransom and Sims and Dube,
Giuliano, and Leonard are quit elasticities multiplied by 2.

128 Douglas O. Staiger, Joanne Spetz & Ciaran S. Phibbs, Is There Monopsony in the Labor May-
ket? Evidence from a Natural Experiment, 28 J. LAB. ECON. 211 (2010).

129 Dube et al., supra note 107.

130 Benmelech et al., supra note 116.

131 Azar et al., supra note 40.

132 'Webber, supra note 104.

133 Barry T. Hirsch & Edward J. Schumacher, Classic or New Monopsony? Searching for Evi-
dence in Nursing Labor Markets, 24 J. HEALTH ECON. 969 (2005).

134 Kline et al., supra note 109.

135 Michael R. Ransom & David P. Sims, Estimating the Fivm’s Labor Supply Curve in a “New
Monopsony” Framework: Schoolteachers in Missouri, 28 J. LAB. ECON. 331 (2010).

136 Arindrajit Dube, Laura Giuliano & Jonathan Leonard, Fairness and Frictions: The Impact
of Unequal Raises on Quit Behavior, AM. ECON. REV. (forthcoming), https://www.aeaweb.org/
articlesrid=r10.1257/aer.20160232 [https://perma.cc/EM2N-J8BX].
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Residual | Implied
Labor Mark- Source DWL | Labor | Profit %G

Elasticity | down 0.5 Share | Share

Upper g5th
16.667 0.94 CI from 2.9% 70% 3% 7%
Matsudaira!3”
100 0.99 0.5% | 73% 1% 1%

The studies suggest residual labor market elasticities ranging from
0.1 to 4.2. These correspond to deadweight loss ranging from 60.4%
down to 9.9%, and a labor share ranging from 8% to 62%. Thus, even
if one takes a conservative approach and believes the studies with
weaker findings, it remains clear that monopsony causes considerable
harm both to the economy and to workers. We offer by comparison
hypothetical residual labor market elasticities of 10 and 100. By the
time one reaches 100, the harm to the economy is only 0.5%, and argu-
ably no longer a matter for public concern. The “implied markdown”
column shows the effect on wages. If a worker with a marginal revenue
product of $50,000 is employed by a firm facing elasticity of 100, she
will be paid $49,504.95. If the elasticity is 3, she will be paid $37%,500.
If the elasticity is o.1, then she will be paid $4,545.45 (at least in theory).

The large effect of monopsony is partially driven by its interactions
with the 30% labor tax, which magnifies the distortion imposed by labor
market power. Another distortion to consider is product market power,
which would further amplify both the labor market power effect as well
as the tax effect. While we do not pursue this topic here, we note that
if the documented increase in product market power found in recent
papers were added to our model,'3® the effect of labor market power on
both efficiency and distribution would be even larger.

A further extension, also not pursued here, is the interaction of mo-
nopsony with other well-documented contracting frictions in the labor
market. For example, if efficiency wages were incorporated, the effects
of monopsony on wages would be attenuated: employers would have to
give rents to workers to induce effort, but the effects on unemployment
would be amplified as the marginal cost of labor includes both these
rents as well as the monopsony cost of lower profits from inframarginal

137 Jordan D. Matsudaira, Monopsony in the Low-Wage Labor Market? Evidence from Minimum
Nurse Staffing Regulations, 96 REV. ECON. & STAT. 92 (2014).

138 See generally Jan De Loecker & Jan Eeckhout, The Rise of Market Power and the Macroeco-
nomic Implications (Nat’l Bureau of Econ. Research, Working Paper No. 23687, 2017%),
http://www.nber.org/papers/w2368% [https://perma.cc/ED9S-8HET]; Simcha Barkai, Declining La-
bor and Capital Shares 37—40 (2017) (unpublished Ph.D. dissertation, London Business School) (on
file with the Harvard Law School Library).
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workers. Another contracting friction is selection, where employers can-
not observe worker skill and thus may underemploy due to a fear of
“lemons” in the labor market. As Professor Neale Mahoney and his
coauthors show, whether such frictions increase the harms from market
power or mitigate them depends sensitively on the nature of selection.!3°

B. Antitrust Law and Labor Markets

1. Antitrust Litigation Relating to Labor Markets. — The antitrust
laws broadly prohibit firms from creating monopolies and cartels, and
taking other actions that reduce the competitiveness of markets. Section
1 of the Sherman Act prohibits contracts “in restraint of trade.”14°
Section 2 of the same law prohibits attempts to “monopolize . . . any part
of the trade or commerce among the several States.”'*! The Clayton
Act'*2 prohibits various practices associated with the exercise of market
power, including price discrimination'** and — of special interest to
us — mergers and asset acquisitions where “the effect of such [merger
or] acquisition may be substantially to lessen competition, or to tend to
create a monopoly.”'** The unusually broad language of the antitrust
laws has been given specific meaning by the courts over many decades
of judicial development.

The clear majority of cases have involved efforts to block sellers from
cartelizing or monopolizing product markets. However, the law and the
cases are not limited to anticompetitive behavior by sellers. The courts
have recognized that buyers can engage in anticompetitive behavior.
When all the sellers in a market sell to a single buyer, the buyer is said
to have a monopsony. When only a few buyers exist, an oligopsony
exists, and the buyers violate the antitrust laws if they conspire to sup-
press prices by agreeing not to compete for products sold by sellers in
the market.'*s Because the statutes do not distinguish sell-side and buy-
side anticompetitive behavior, and buy-side anticompetitive behavior
produces the same type of harm as sell-side anticompetitive behavior,
the Supreme Court and other courts have not hesitated to recognize that
the antitrust laws apply to both types of behavior.14¢

139 Neale Mahoney, André Veiga & Glen Weyl, Competition Policy in Selection Markets, COM-
PETITION POL’Y INT'L ANTITRUST CHRON., Oct. 2014, at 3.

140 Sherman Act, 15 U.S.C. § 1 (2012).

141 4. § 2.

142 15 U.S.C. §§ 15-27, 52-53.

143 1d. § 13.

144 Jd. § 18.

145 See, e.g., Todd v. Exxon Corp., 275 F.3d 191, 199—202 (2d Cir. 20071).

146 See, e.g., Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312, 317-18
(2007) (holding that the same test applied to both predatory-pricing and predatory-bidding claims
under the Sherman Act).
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Most monopsony cases involve allegations that buyers have tried to
monopsonize or cartelize markets for goods and services. Consider, for
example, a big retailer like Walmart, which may possess the buy-side
market power to suppress the prices that it pays to wholesalers. A hand-
ful of such cases involve buyers who have tried to monopsonize or car-
telize the labor market. Again, nothing in the antitrust laws distin-
guishes labor markets from other types of markets, and the courts have
agreed that anticompetitive behavior in labor markets violates the anti-
trust law. The partial exception is section 6 of the Clayton Act, which
provides that workers do not violate antitrust laws when they organize
unions — a form of labor cartel, at least in the economic sense.'#” In-
deed, prior to the Clayton Act, antitrust law in labor markets was used
to enjoin labor unions as anticompetitive.'*®¢ But no court has held that
section 6 immunizes an employer from antitrust liability if that employer
attempts to suppress competition in the labor markets.

However, antitrust litigation based on anticompetitive behavior by
employers in labor markets has historically been quite rare, and mostly
involved narrow and idiosyncratic settings like sports leagues.'*® In a
handful of cases, employees have challenged cartel-like arrangements
under section 1 of the Sherman Act, arguing that employers have fixed
wages or taken other actions to suppress competition among themselves
for labor. The most prominent cases have involved hospitals, which
have been accused of coordinating pay scales for doctors and nurses.!5°
In another notable case, the National Resident Matching Program was
subject to a class action suit on behalf of former medical residents alleg-
ing collusion of hospitals.!5! This case spurred theoretical and empirical
work by economists, including work by Professors Jeremy Bulow and
Jonathan Levin, showing how monopsony could operate even in match-
ing markets.’>? Although we are not aware of any work on the topic,
monopsony in two-sided markets with preference heterogeneity on both
sides could thus generate welfare losses and “squared differentiation”
rather than just modestly reduced wages.

147 15 U.S.C. § 17; see also Clayton Act, 15 U.S.C. § 52 (2012). Note the nonstatutory exemption
recognized in Brown v. Pro Football, Inc., 518 U.S. 231, 235-37 (1996).

148 See, e.g., United States v. Workingmen’s Amalgamated Council of New Orleans, 54 F. 994,
996 (C.C.E.D. La. 1893).

149 See, e.g., Banks v. Nat’l Collegiate Athletic Ass’n, 977 F.2d 1081, 1084 (7th Cir. 1992).

150 See, e.g., Kartell v. Blue Shield of Mass., 749 F.2d 922, 923—25 (1st Cir. 1984).

151 See Jung v. Ass’n of Am. Med. Colls., 339 F. Supp. 2d 26, 31-32 (D.D.C. 2004). The lawsuit
was dismissed after Congress passed a law exempting the residency match system from the relevant
antitrust law. Id. at 46; see also Sara Robinson, Antitrust Lawsuit over Medical Residency System
Is Dismissed, N.Y. TIMES (Aug. 14, 2004), https://nyti.ms/2CwlVLg [https://perma.cc/8Q5G-
As;NH].

152 See Jeremy Bulow & Jonathan Levin, Matching and Price Competition, 96 AM. ECON. REV.
652, 652—54 (20006).
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Moreover, as far as we have been able to discover, antitrust chal-
lenges relating to labor markets have never gone beyond the most overt
type of cartelization among rival employers. The Horizontal Merger
Guidelines focus almost entirely on the risk of product market concen-
tration, and say nothing about the risks of labor market concentra-
tion.'53 As far as we know, the DOJ and FTC have never challenged a
merger because of its possible anticompetitive effects on labor markets,
or even rigorously analyzed the labor market effects of mergers as they
do for product market effects. Nor have we found a reported case in
which a court found that a merger resulted in illegal labor market
concentration.!54

The infrequency and rather unusual nature of antitrust litigation in-
volving labor markets for a long time seemed to verify (though it was
really founded on) economists’ assumption that labor markets are nor-
mally competitive. But the erosion of this assumption in recent years —
driven, as noted above, by the consolidation of employers, the noncom-
pete scandal, and empirical evidence of wage stagnation and labor
market concentration — has been accompanied by significantly greater
legal and regulatory activity.

In 2010, the DOJ entered a settlement with major high-tech firms —
including Apple, Google, and Adobe — over their no-poaching agree-
ments, which prevented them from hiring away one another’s employ-
ees.’55 The DOJ and FTC also issued a guidance document informing
firms that it is illegal to enter into such agreements.'5¢ The scandal over
noncompetes led the White House and Department of Treasury to issue
reports criticizing the use of noncompete agreements,'S” while many
state legislatures have considered bills and passed laws restricting non-
compete agreements involving low-wage workers.'>® The White House
report also noted the negative impacts on wages, employee mobility, and
economic innovation — warranting the DOJ and FTC Guidance noti-
fying the pubic of the DOJ’s intent to more strictly enforce antitrust
laws against employers.!5° Litigation has also commenced against
McDonald’s and other firms that use no-poaching agreements within

153 See HORIZONTAL MERGER GUIDELINES, supra note 8.

154 Cf. Hovenkamp, supra note 7, at 49—33 (discussing the difficulty of proving a monopsony
compared to competitive practices).

155 See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Justice Department Requires
Six High Tech Companies to Stop Entering into Anticompetitive Employee Solicitation Agree-
ments (Sept. 24, 2010), https://www.justice.gov/opa/pr/justice-department-requires-six-high-tech-
companies-stop-entering-anticompetitive-employee [https://perma.cc/HS78-WW#4T].

156 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, supra note 27, at 2.

157 See WHITE HOUSE, supra note 28; U.S. DEP’T OF THE TREASURY, supra note 28.

158 See KRUEGER & POSNER, supra note 7, at 10-11.

159 See WHITE HOUSE, supra note 28, at 2, 5—7; U.S. DEP’T OF JUSTICE & FED. TRADE
COMM’N, supra note 27, at 2—4.

7
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franchises.'®© The DOJ has revealed that it has begun criminal
investigations against employers suspected of entering no-poaching
agreements. 0!

A key worry in this flurry of activity is that anticompetitive practices
have often targeted the most vulnerable workers: those with limited ed-
ucation and low skills. Moreover, the tech industry notwithstanding,
there remains relatively little evidence of explicit cartelization that can
be easily targeted by the antitrust laws. This means that the anticom-
petitive behavior has taken the form of either employer consolidation
through mergers or hard-to-detect parallel behavior, in which firms play
follow-the-leader without making any explicit agreements.

2. Class Action Requivements and Related Barriers to Challenges of
Anticompetitive Labor Market Practices. — Antitrust cases are notori-
ously complex and expensive. A typical antitrust violation raises prices
(or lowers wages) by a relatively small amount over a vast number of
people. This means that individuals rarely have an incentive to sue even
while the social cost of anticompetitive behavior may be high. For prod-
uct market antitrust violations, lawsuits occur in three ways. First, vic-
tims may often be large firms, such as downstream buyers, whose losses
are large enough to justify the expense of litigation.'®? Second, when
victims are consumers, lawyers can sometimes aggregate them into a
class and bring a class action on their behalf.'®3 Third, the DOJ and
FTC bring lawsuits in the most serious cases.'* While the remedy of
treble damages helps encourage lawsuits in the first two scenarios, an
array of other doctrines relating to standing, enforcement, and related
matters'®s deprive certain victims of the power to sue.

These problems are even more significant for labor market cases.
The DOJ and the FTC paid little attention to labor market concentra-
tion until a couple years ago. There is no such thing as a worker who
can afford to bring an antitrust case on her own, and class actions are
harder to bring in labor market cases than in product market cases.

One case, Weisfeld v. Sun Chemical Corp.,'°¢ illustrates the difficul-
ties faced by class action lawyers. The plaintiff class argued that a group

160 Rachel Abrams, Why Aven’t Paychecks Growing? A Burger-Joint Clause Offers a Clue, N.Y.
TIMES (Sept. 27, 2017), https://nyti.ms/2ytZqQT [https://perma.cc/J64V-47Q8].

161 Mark L. Krotoski, DOJ Antitrust Division Announces Imminent Criminal Prosecution for
“No Poaching” Agreements, NAT'L. L. REV. (Feb. 6, 2018), https://www.natlawreview.com/
article/doj-antitrust-division-announces-imminent-criminal-prosecution-no-poaching [https://perma.
cc/CFQ2-VE79].

162 See, e.g., LePage’s Inc. v. 3M, 324 F.3d 141, 144 (3d Cir. 2003).

163 See, e.g, Nitsch v. Dreamworks Animation SKG Inc., 315 FR.D. 270, 317 (N.D. Cal. 2016).

164 See, e.g., Press Release, U.S. Dep’t of Justice, supra note 155.

165 See, e.g., Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489 (1977) (requiring
antitrust injury).

166 84 F. App’x 257 (3d Cir. 2004).
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of companies that manufacture printing inks entered into a “no hire”
agreement, in which each company agreed not to hire the workers of its
competitors, in violation of section 1 of the Sherman Act.'®” The pro-
posed class consisted of “personnel who provide technical services and
who possess specialized knowledge and skills in the manufacture, distri-
bution and sale of printing inks.”® The plaintiff argued that a class
action was justified because an expert economist could calculate how
much wages were suppressed because of the illegal agreement.!¢®

The court rejected this argument because common issues did not
“predominate,” as required by federal class action rules.!’® There was
extensive variation among employees, including their propensity to seek
out new jobs if they were unhappy with their wages; the extent of their
skills and responsibilities, which resulted in different salary levels; the
transferability of an employee’s skill to other industries; the existence of
a noncompete agreement; and so on.'”! Because the employer’s market
power thus differed from employee to employee, the extent of the injury
for each employee was different and could not be determined by a sim-
ple algorithm with a limited number of observable inputs.

These sorts of variations are ubiquitous in labor markets: workers,
even in the most rigidly controlled workplaces, are not as fungible as
goods are. It is thus not hard to understand why labor market litigation
is so rare.'”? In recent years, worker class actions have enjoyed more
success, but again in nearly all cases the workers are professionals or
specialists rather than the most vulnerable workers.'”? This means that
firms have a far freer hand to exploit (and obtain) market power
over labor than market power over products, and goes a long way to

167 Id. at 259.

168 Jd.

169 See id. at 261.

170 Id. at 263.

171 Id. at 263-64.

172 The most common type of successful litigation against monopsonistic behavior in labor mar-
kets, at least in proportion to its economic impact, involves sports leagues. Two unusual features
of this litigation help explain its relative success: the need to have explicit and publicly known rules
to regulate league behavior and the large amounts of money at stake per athlete. See, e.g., Int’l
Boxing Club of N.Y,, Inc. v. United States, 358 U.S. 242, 252 (1959) (affirming lower court’s finding
that arrangement among boxing promoters violated antitrust laws); O’Bannon v. Nat’l Collegiate
Athletic Ass’n, 802 F.3d 1049, 1053 (9th Cir. 2015) (holding that NCAA rules violated antitrust
laws).

173 See Nitsch v. Dreamworks Animation SKG Inc., 315 FR.D. 270, 317 (N.D. Cal. 2016) (certi-
fying class of animation employees); Cason-Merenda v. VHS of Mich., Inc., No. 06-15601, 2014 U.S.
Dist. LEXIS 29447, at *1 (E.D. Mich. Mar. 7, 2014) (upholding class certification of nurses); In re
NCAA Student-Athlete Name & Likeness Licensing Litig., No. C 09-1967, 2013 U.S. Dist. LEXIS
160739, at *40 (N.D. Cal. Nov. 8, 2013) (granting class certification in part for student athletes); In
re High-Tech Emp. Antitrust Litig., 985 F. Supp. 2d 1167, 1171 (N.D. Cal. 2013) (certifying class of
software engineers); Fleischman v. Albany Med. Ctr., No. 06-CV-765, 2008 U.S. Dist. LEXIS 57188,
at *21 (N.D.N.Y. July 28, 2008) (nurses). But there are also many other cases in which class certi-
fication was denied. See, e.g., Reed v. Advocate Health Care, 268 F.R.D. 573, 594 (N.D. Ill. 2009)
(denying class certification because plaintiffs failed to establish a common antitrust injury).
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explain why labor market concentration has become such a significant
problem.

II. MERGER ANALYSIS OF LABOR MARKET HARMS

In this Part, we develop a variety of metrics and analytic tools that
can be used to evaluate the effects of mergers on product markets. We
begin by extending two techniques used to screen mergers at early stages
in product markets to labor markets. We then turn to additional factors
and techniques employed at later stages, where we also consider possible
merger defenses. We conclude this Part with a brief case study that
applies these techniques to an example from the labor market for nurses.

A. Mavket Definition and Concentration

The Market Definition and Concentration (MDC) approach involves
three steps, which we lay out below. For expository ease, we rely on a
simple example. Imagine that a small town has four large firms that
manufacture widgets for the national market. The firms employ two
types of workers: specialists, who are experienced and skilled in the
manufacture of widgets; and generalists, who provide services that are
also in demand by other types of employers. Custodial services would
be an example of generalist work. If a firm fires a custodian, she may
find work at any other firm with floors that need to be cleaned, while a
specialist who is fired would be able to find work only at another widget
manufacturer. The four firms are identical in size: they produce the
same number of widgets and employ the same number of workers. Two
of the firms propose to merge, and we must evaluate the possible effect
of the merger on the labor market.

Market Definition. To determine market definition, we can use, by
analogy to the “hypothetical monopolist test”'7# used in product market
analysis, a hypothetical monopsonist test. Under this test, the analyst
asks whether a single monopsonist — in this case, a single hypothetical
firm that employs all specialists who live in this town (rather than the
actual four firms, acting independently) — could reduce wages by a
“small but significant and non-transitory” amount, what we call the
small but significant and non-transitory decrease in wages (SSNDW)
test.'”S The intuition here is that a labor market comprises firms that
compete by offering a particular type of job to attract workers with a
particular skill set. If only a single firm offers that job or desires that
sort of worker, and lowers the wage from the competitive amount, many
of the workers would likely accept the lower wage because the

174 HORIZONTAL MERGER GUIDELINES, supra note 8, § 4.1.1 (describing hypothetical mo-
nopolist as one who “likely would impose at least a small but significant and non-transitory increase
in price”).

175 Id.
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alternative would be to undergo retraining or accept a job at another
firm that does not benefit from the worker’s education, skills, or experi-
ence. In our example, workers who specialize in manufacturing widgets
would likely accept a lower wage because the alternative is either to
move to another area (which is expensive and involves loss of local at-
tachments) or to accept a worse job. Thus, the specialists form a labor
market. By contrast, the generalists — say, custodians — may be able
to find jobs at other employers, including schools, office buildings, and
so on, in which case the relevant labor market is quite broad.

In some cases, the market may be narrower than this. As we noted
above, labor markets are matching markets!’® — so not only the needs
of firms, but also the preferences of workers, help determine the bounds
of the market. Suppose that the other two firms (those not merging)
both have a production process that is easy to keep within normal, nine-
to-five business hours, while the merging firms, requiring the same spe-
cialist expertise, have a process that must be kept going all hours of the
night. The merging firms thus require specialists willing to work the
night shift, and only a relatively small set of workers may be willing to
do this.'”? Given that many workers may not be willing to do this,
“specialist work, in this area, on the night shift” may constitute a rele-
vant market.

Another key factor in defining labor markets is geographic and is
determined by how far and by what means of transit workers are willing
to commute to a job. Imagine that a fifth firm that employs widget
specialists is in a nearby town. If specialists in the first town are willing
to commute to this nearby town, then the number of firms that draw
from the specialist labor market is five rather than four, and (as we will
see) market concentration is lower. Complicated questions arise as to
how far workers are willing to commute and under what conditions.
For example, younger workers may be willing to commute farther or
even move from one location to another, while older married workers or
those with children may be less mobile. However, as in the case of
product market analysis, rules of thumb can be used to define a relative
geographic area, which can then be further defined in a more detailed
analysis.178

What counts as a SSNDW and how is it determined? In analysis of
product markets, a rule of thumb is a 5% decrease in wages in one
year.'’2 A similar threshold could be used for labor market analysis as

176 See supra pp. 554—56.

177 See, e.g., Alexandre Mas & Amanda Pallais, Valuing Alternative Work Arrangements, 107 AM.
ECON. REV. 3722, 3726 (2017) (finding that workers in one study “ha[d] a strong aversion to jobs
that permit employer discretion in scheduling”).

178 See, e.g., Reed, 268 F.R.D. at 590 (recognizing labor market based on commuting distance).

179 See HORIZONTAL MERGER GUIDELINES, supra note 8, § 4.1.2.
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well. In our example, if a hypothetical widget specialist labor monop-
sonist could reduce wages from (say) $80,000 per year to $76,000 per
year for the specialists, then the specialist widget workers would com-
pose a labor market. Profit-maximizing employers will find it in their
interest to institute such a wage reduction if the elasticity of labor supply
in the relevant market is twenty or less, assuming the market was pre-
viously competitive, or under other conditions that can easily be defined
empirically if there was preexisting labor market power.!8°

Econometric studies can be used to measure whether the market def-
inition is appropriate, as is often done in product markets. For example,
shocks to firm production processes or firm-specific input prices may
move around the marginal revenue product of workers, leading to
changes in their wages. The induced movement of workers provides a
measurement of residual labor supply elasticities.

Market Concentration. Market concentration refers to the number
of firms in a relevant market. Market concentration increases as the
number of firms declines, indicating that the remaining firms have
greater market power. In product markets, the HHI is used to measure
market concentration. HHI equals the sum of the squares of the percent
market shares of the firms that sell into a market.'®* HHI can also be
used to represent labor market concentration. In labor markets, HHI
equals the sum of the squares of the share of the labor market. The
highest possible HHI is 10,000, which occurs when a market has a single
monopolist (100’ = 10,000). As the number of firms increases indefi-
nitely, HHI approaches (but never quite reaches) zero.'s?

In our example, we stipulated that the four employers sell widgets
into a national market. If each firm has a, say, 1% market share, and
96 other firms also have a 1% market share, then the HHI is 100 (1° +
1’ +...). We also stipulate that the four employers equally divided the
market of widget specialists. This means that the HHI for widget spe-
cialists is 2500 (4 * 25°). The HHI for generalists will be lower. If, say,
1000 firms in the town hire custodians and all have a small fraction of
the custodian labor market, the HHI for custodians is close to 10.

The Horizontal Merger Guidelines classify markets as unconcen-
trated (HHI less than 1500); moderately concentrated (HHI between
1500 and 2500); and highly concentrated (HHI above 2500).'%% These
classifications serve as triggers: the government will (generally speaking)
allow mergers in unconcentrated product markets and scrutinize those
in highly concentrated markets, while taking a moderate approach to
those in the middle. Because of the symmetrical nature of labor and
product markets, we believe that the government (and the law generally)

180 The markdown is simply the reciprocal of the elasticity.

181 HORIZONTAL MERGER GUIDELINES, supra note 8, § 5.3.
182 4.

183 Id.



2018] ANTITRUST REMEDIES 577

should take the same approach when analyzing the effects of mergers
on labor markets.

Effect on Mavket Concentration. The risk posed by a merger is that
it increases market concentration, which can cause harm in two differ-
ent ways. In product markets, a firm that gains market power through
concentration can raise prices by reducing output (“unilateral ef-
fects”).18* And as the number of firms declines, the remaining firms can
more easily engage in either explicit or implicit collusion such as parallel
pricing, which also results in higher prices and reduced output (“coordi-
nated effects”).'85 Mergers pose the same risks to labor markets. A firm
that gains power in the labor market may be able to reduce wages and
employment; when the number of employers declines, firms can more
easily engage in implicit or explicit collusion with the same effects.

The Horizontal Merger Guidelines hence treat increases in market
concentration as a parallel trigger for scrutiny. If the post-merger prod-
uct market remains unconcentrated, or if the merger increases the HHI
by fewer than 100 points, the government generally allows the merger.!8¢
If the merger results in a moderately concentrated market and an in-
crease of the HHI by more than 100 points, then the government will
scrutinize the merger.'®” If the merger results in a highly concentrated
market along with an HHI increase of 100—200 points, the merger will
also receive scrutiny; and if the HHI increase exceeds 200 points, the
merger is subject to a rebuttable presumption that it is illegal, as we
discuss below.188

Again, because of the symmetry of product market and labor market
concentration, we believe that the government should use the same
standard to evaluate the effects of mergers on labor markets. In our
example, a merger of the two firms would increase HHI for widget spe-
cialists from 2500 to 3750 (50" + 25° + 25°), a substantial increase that
would create a rebuttable presumption that the merger excessively con-
centrates the market, generating significant anticompetitive effects in
violation of the antitrust laws. The HHI increase for generalists is triv-
ial, as it is on the product market side.

Comments. We have shown that the MDC approach to merger anal-
ysis can be used to analyze the labor market effects of mergers just as it
is used to analyze the product market effects of mergers. We find it
mysterious that this analysis has never been performed — as far as we
know — by the government or in private litigation. One argument we

184 Id. § 6.

185 Seeid. § 7.
186 Jd. §S'3'
187 Jd.

188 14,
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have heard is that labor markets are more difficult to define than prod-
uct markets are. Commuting distances are not always easy to calculate:
workers are willing to commute farther for some types of jobs than oth-
ers.'®® And job differences are not always clear. However, we are skep-
tical that these problems are any more severe than in the case of product
markets, where products often differ from each other in incremental and
complex ways, so that the distinctions between products are not always
clear. Furthermore, geographic scope is often just as complex in product
markets, where the willingness of consumers to travel to purchase is at
least as slippery. Meanwhile, modern job clearinghouses like Career-
Builder and LinkedIn are accumulating data on the boundaries of labor
markets; their data can be used by antitrust authorities.!9°

A more significant argument is that the MDC approach does not
make sense even for product markets, and therefore should not be used
for labor markets as well.'9! Some readers might wonder where the
various HHI thresholds come from, and the answer is that they are, to
some extent, arbitrary. The MDC approach can be derived from stand-
ard economic models of oligopoly, which show that firms gain less by
raising prices over marginal cost as their market share declines. But the
derivation depends on strong assumptions that may not be sufficiently
realistic to justify heavy reliance on MDC. Our purpose here is not to
defend the MDC approach, but to argue that if the MDC approach is
accepted for product markets (as it is by the government and courts),
then it should be used for labor markets as well. Otherwise, firms that
are thwarted in their efforts to raise prices by merging with product
market rivals will naturally be led to merge with labor market rivals to
lower the cost of labor. But for skeptics of the MDC approach, we offer
the alternative DWP approach, which we discuss in the next section.

B. Downward Wage Pressure

In recent years, the MDC approach in product markets has increas-
ingly been supplanted by “Upward Pricing Pressure (UPP)” indices. We
believe these indices are more closely tied to credible economic models
of unilateral effects than the MDC approach is. Because it was invented
recently,’92 it has not played as important a role in litigation as MDC
has, but it does receive a brief mention, and the government’s imprima-
tur, in the Horizontal Merger Guidelines.’®* Like MDC, UPP has been
used only to analyze the product market effects of mergers. Here, we
develop an analogous idea that we call Downward Wage Pressure

189 See Manning & Petrongolo, supra note 83, at 2892.

190 See Azar et al., supra note 40, at 6.

191 Louis Kaplow has cogently made this argument in a series of articles. See, e.g., Louis Kaplow,
Market Definition: Impossible and Counterproductive, 79 ANTITRUST L.J. 361, 363—76 (2013).

192 See Joseph Farrell & Carl Shapiro, Antitrust Evaluation of Horizontal Mevgers: An Economic
Alternative to Market Definition, 10 B.E. J. THEORETICAL ECON. Article 9, 1 (2010).

193 HORIZONTAL MERGER GUIDELINES, supra note 8, § 6.1.
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(DWP) for labor market harms, using our example from above. Like
UPP, DWP is the product of two terms, which we now discuss in turn.
These two terms correspond roughly to market concentration and the
increase in concentration caused by the merger, as they measure the de-
gree of preexisting market power and the increased market power cre-
ated by the merger.

Markdown. To measure preexisting market power, rather than de-
fine a market and measure its concentration, UPP more directly
measures the extent to which firms, prior to the merger, can hold prices
below their competitive level. This is measured by the “markup,” the
percent by which the price the firms charge exceeds the marginal cost
that they would charge under competition.

In labor markets, we instead consider the markdown. The mark-
down is a direct measure of power the firm has over the market and, as
we noted above, is the inverse of the elasticity of the labor supply facing
that employer for a profit-maximizing employer.'** The markdown is
the percent by which the wage falls below the worker’s marginal reve-
nue product, the amount of additional revenue that employing that
worker generates. To be precise, the markdown equals 100 times the
ratio of the gap between the marginal revenue product and the wage.
The markdown for each merging firm may be different. And mark-
downs can be measured either by using accounting data from firms or,
as in the case of market definition, through econometric studies that
measure the elasticity of residual labor supply. For example, given data
on wages and worker turnover, the labor supply elasticity can be recov-
ered from a regression of turnover on wages, if other determinants of
turnover are adequately controlled for.

Diversion Ratio. To measure the degree to which a merger will tend
to increase market power, the DWP approach uses the concept of a “di-
version ratio” rather than the increase in concentration caused by a mer-
ger. To understand what this is, note that firms may merge either to
combine operations to reduce costs or to internalize the externalities
each firm’s competition has on the other. Consider, for example, the
calculations that would go into a merger of GM and Ford. Before the
merger, GM earns a profit on each car equal to revenue minus marginal
costs. When it decides whether to sell an additional car by lowering its
price, it makes a tradeoff: it sells more cars (while Ford sells fewer cars),
but it earns less profit (or “markup”) per car as its price falls. The opti-
mal price perfectly balances these two forces, which is why the elasticity
(the ratio of additional cars sold to the price fall) determines the optimal
markup to set.

Now imagine that the two automakers merge. To understand the
effect of the merger on the firm’s pricing decision, one can usefully im-
agine that GM and Ford continue as divisions of the merged entity. The

194 See supra text accompanying note 180.
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CEO of the merged entity directs the division head of GM and the di-
vision head of Ford to maximize profits for the merged entity, not for
the individual divisions. The GM head will think as follows: When GM
lowers its price to sell a car, the merged entity not only forgoes the higher
markups per GM car that come with a higher price. The merged entity
also loses the markups on Ford cars that are not sold because of the
additional sales of GM cars at the lower price. The opportunity cost of
the lost sale of a Ford car enters GM’s calculations, resulting in a weaker
incentive for the GM division head to lower prices (or a stronger incen-
tive to increase prices). The same is true for the Ford division head.

These effects can be represented as diversion ratios. The GM-to-
Ford diversion ratio is the fraction of additional Ford sales that are di-
verted from GM (rather than from another car company or that are new
sales that would not otherwise have been made) when Ford lowers its
prices. A diversion ratio is calculated from Ford to GM as well.

In the case of labor market effects, we engage in an analogous anal-
ysis. When two of our widget producers seek to merge, the analyst cal-
culates diversion ratios with respect to their workers. In the case of
specialists, the diversion ratio for each merging firm is the fraction of
specialists who would quit and join the other merging firm (rather than
joining a nonmerging firm or dropping out of the labor market) if the
first firm lowers wages. The diversion ratio will obviously be higher for
the specialists than for the generalist. If a specialist quits Firm 1, then
she can find work only at one of the three other firms, and so, even if
she acts randomly, there is a one-third chance that she would end up at
the other merging firm. In contrast, if a generalist quits Firm 1, she can
find work at any of the dozens of other firms in the town that hire gen-
eralists. Similarly to the markdown calculation above, given data on
wages and worker flows between firms, diversion ratios can be recov-
ered from a regression of net flows from other firms on own wages, again
supposing all other determinants of job-to-job flows are adequately con-
trolled for.

The diversion ratio measures the extent to which a merger increases
market power more directly than HHI does. The problem with the HHI
method is that different employers within a market may be different
quality substitutes for each other in a way that HHI obscures.

Take our example of the night shift.'s Should we define the market
for specialist workers working the night shift to include only the two
merging firms, on the assumption that those currently not working night
shifts would be unwilling to do it? Or should we define the market more
broadly, to include all firms hiring specialists? Obviously neither defi-
nition is ideal. The diversion ratio allows us to express this “in between”
case through the fraction of specialists who would take a night shift job
if a higher wage were offered. If 100% of the night shift specialists are

195 See supra text accompanying note 177.
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employed at the other merging firm, the diversion ratio is 100%. If these
workers are evenly divided among all the firms that hire specialists, the
diversion ratio will be only 33%. Normally, the diversion ratio will fall
somewhere in between: night shift workers will be more likely to take
these additional jobs, but they will not be the only ones to take the job,
and they will not come equally from all other employers. We might
imagine that 50—70% of the specialists will come from the other night
shift job at the other merging employer, so the diversion ratio will be
around two-thirds.

Another advantage of diversion ratios is that they are easier to esti-
mate than market definitions are. One natural proxy for diversion ratios
is turnover. Surveys and other methods can determine the fraction of
workers at Firm 1 who move to Firm 2 rather than to other firms or out
of the labor market. If Firm 1 and Firm 2 then merge, this fraction
provides a starting point for estimating the diversion ratio. Another
source of information that can be used to estimate the diversion ratio is
job hunting data. This data source reveals information about where
workers interview; if many of Firm 1’s hires also interviewed at Firm 2,
this suggests that the two firms compete for workers, and hence that a
merger between them will reduce labor market competition.

Effects. The DWP index for Employer A is the markdown of
Employer B multiplied by the diversion ratio from Employer B to Em-
ployer A. To understand why, consider the difference between what
happens to Employer A’s finances if it lowers wages pre-merger and if
it lowers wages post-merger. To hire an additional worker pre-merger,
Employer A must raise its wage. The worker it hires will, with a chance
equal to the diversion ratio, be taken from Employer B, but Employer
A really does not care where the worker comes from.

After the merger, this changes dramatically. Employer A now cares
about the profits earned by Employer B. If the worker is diverted from
Employer B, Employer A now effectively suffers a loss equal to the
markdown from which Employer B benefited when it employed that
employee. This loss occurs with a probability equal to the diversion
ratio from Employer B to Employer A, and thus the product of the B-
to-A diversion ratio with B’s markdown constitutes the additional cost
of an additional employee A faces after the merger that it did not face
before the merger.

The DWP does not directly tell us how much workers’ wages will
fall. Instead, it tells us the tax on wages to which the merger is equiva-
lent. The merger taxes wages because it makes hiring the worker effec-
tively more expensive for the employers. How much of this tax is passed
through to workers as a decreased wage and how much will be absorbed
by the employer and/or passed through to consumers as higher prices
depends on market conditions and is usually summarized as the “pass-
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through rate.”'9¢ In some cases worker wages may fall by even more
than the amount of this tax. Thus, while DWP comes much closer than
the MDC to measuring the effects of mergers on wages, it does not go
all the way, much less determine the losses to workers or social welfare
caused by the merger.

UPP numbers are usually compared to some small standard thresh-
old, like 1—2%, to determine whether cases are worth reviewing. A
1—2% tax on wages weighs materially on the decision of firms. Of
course, any positive DWP is a cause for concern, but authorities have
typically assumed in product markets that there are usually some effi-
ciency gains from mergers that are likely to offset at least some harms
from reduced competition.’®” Analogously it seems reasonable as a
starting point to “flag” for serious consideration mergers where the
DWP for both firms exceeds 2% and to give less scrutiny to mergers
where the DWP for both is below 1%. Intermediate cases must be care-
fully considered.

Comments. The DWP, like the MDC, should be understood as a
“rule,” that is, a (relatively) simple proxy that provides guidance to reg-
ulated parties but only an approximation of the underlying social value
of a proposed merger. We do not take a position in this Article whether
the MDC or the DWP is a better rule, or in fact whether either of them
is an optimal rule; they might well work better in different market set-
tings. The MDC is better established and draws on the long experience
of the agencies and courts. The DWP seems more theoretically sound,
and recent work has continued to refine it as well as provide reason to
believe that it may work better than the MDC.

A virtue of both approaches is that they are flexible and can be easily
modified if further evidence suggests that they are too strict or not strict
enough. In the case of the MDC, one can raise or lower the HHI thresh-
olds to make merger challenges harder or easier. In the case of the DWP,
one can adjust the assumed efficiency level of a merger.

A last point concerns the complexity of many mergers, which can
have different effects in different markets. A merger can reduce com-
petition in both product markets and labor markets, and it can reduce
competition in some geographic (product) markets and not others, and
the same with labor markets. Consider, for example, the merger of two
nationwide hospital chains. The merger might reduce the number of
rival hospitals in big city X from fifteen to fourteen and the number of
rival hospitals in small town Y from three to two. Obviously, the prod-
uct market and labor market effects will be greater in the small town

196 See Sonia Jaffe & E. Glen Weyl, The First-Ordev Approach to Mergey Analysis, 5 AM. ECON.
J.: MICROECONOMICS 188, 205-0% (2013); E. Glen Weyl & Michal Fabinger, Pass-Through as an
Economic Tool: Principles of Incidence Under Imperfect Competition, 121 J. POL. ECON. 528, 568
(2013).
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than in the big city. But even within the small town, the product market
and labor market effects are likely to be different. If there is no other
place to obtain medical care, the product market effects will be signifi-
cant. However, if the small town happens to have a large retirement
community with assisted living facilities, where nurses are frequently
employed, then it is possible that the labor market effects of the mer-
ger — with respect to the market in nurses — will be less severe. Most
employers offer multiple jobs, just as most producers offer many prod-
ucts, and the rich interactions between the many products or jobs of one
merging firm and the many products or jobs of the other must be con-
sidered. When evaluating mergers, all these complex product and labor
market effects must be considered, and remedies (as in the case of tra-
ditional merger analysis) might involve spinning off some of the under-
lying entities in some of the markets.

C. Merger Simulation

While MDC and DWP are the dominant tools for early-stage screen-
ing in merger analysis and have played large roles even in later stages,
economic modeling of industries and simulation of merger effects have
become increasingly common in recent years. While MDC and DWP
identify triggers that justify further scrutiny of a merger, or may in them-
selves strongly indicate that a proposed merger is socially harmful, a
model is used to make fine-grained predictions of all effects of a merger.
The model assumes that firms maximize profits; rely on a presumed
production technology; and react, in game-theoretic terms, to the behav-
ior of other firms. In the simplest and most canonical of such models,
the crucial elements involve estimating consumer demand and substitu-
tion patterns, which is complex as such models usually feature a wide
range of competing products.’°® Other, more recent innovations have
tried to achieve greater precision on other elements, such as the structure
of firms’ production costs. In all cases, the parameters of the model are
estimated using industry data and techniques that are increasingly
standard in the industrial organization literature.19°

In recent years, economists have extended the traditional models to
account for a greater variety of phenomena. These phenomena include
dynamic effects such as the possibility that a merger will encourage
entry or discourage innovation; vertical effects such as the possibility
that a merger may reduce the so-called “double marginalization prob-
lem” or conversely may increase the incentives of a firm to raise the cost

198 See Steven Berry, James Levinsohn & Ariel Pakes, Automobile Prices in Market Equilibvium,
63 ECONOMETRICA 841, 846—49 (1995).

199 See, e.g., Aviv Nevo, Mergers with Differentiated Products: The Case of the Ready-to-Eat
Cereal Industry, 31 RAND J. ECON. 395 (2000).
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of its rivals; and the effect of mergers on bargaining between firms in
business-to-business industries.?°© Much of the field of industrial organ-
ization (I0) in economics (especially the branch known as “structural
10”) is a factory for producing these new methodologies which are then
quite rapidly or even concurrently employed in merger reviews.2°!

An analogous set of tools has developed in structural labor econom-
ics, to some extent influenced by the developments in I0. While struc-
tural modeling is common in models of dynamic monopsony,?°? these
models tend to assume many firms and are thus unsuited to merger
analysis.

But there is no technical reason why the models developed for prod-
uct market analysis cannot be applied to the labor market. The monop-
sony model proposed by Card and coauthors adapts a workhorse model
of demand estimation to the labor market.?°> Dynamic discrete choice
models of schooling and work have been developed by Professors
Michael Keane and Kenneth Wolpin.2°4 More sophisticated variants,
including nested labor market supplies (e.g. first choose an occupation,
then a location, then a firm) as well as allowing heterogeneous tastes for
particular workplaces, could be incorporated relatively easily.

It seems that the most challenging aspect in adequately modeling
labor market competition is the two-sided nature of differentiation in
the markets. As we noted above, labor markets are defined by both the
preferences of employers over workers and those of workers over em-
ployers. Structural models of such two-sided preference heterogeneity
are nascent and so far do not allow for idiosyncratic preferences on both
sides of the market, though recent research suggests that this should be
feasible in principle though possibly computationally expensive.?°5 Ap-
plying models without two-sided idiosyncratic preference heterogeneity

200 See, e.g., Gautam Gowrisankaran, Aviv Nevo & Robert Town, Mergers When Prices Are Ne-
gotiated: Evidence from the Hospital Industry, 105 AM. ECON. REV. 172 (2015); Mitsuru Igami,
Estimating the Innovator’s Dilemma: Structural Analysis of Creative Destruction in the Hard Disk
Drive Industry, 1981-1998, 125 J. POL. ECON. 798 (2017); Gregory S. Crawford, Robin S. Lee,
Michael D. Whinston & Ali Yurukoglu, The Welfare Effects of Vertical Integration in Multichannel
Television Markets (Nat’l Bureau of Econ. Research, Working Paper No. 21832, 2017%),
http://www.nber.org/papers/w21832 [https://perma.cc/NH7A-SECW].

201 See Liran Einav & Jonathan Levin, Empirical Industrial Organization: A Progress Report, J.
ECON. PERSP, Spring 2010, at 145, 152; E. Glen Weyl, Finance and the Common Good, in AFTER
THE FLOOD 277, 288 (Edward L. Glaeser, Tano Santos & E. Glen Weyl eds., 201%).
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to antitrust analysis in labor markets would likely significantly under-
state the narrowness of markets, as it would neglect important sources
of differentiation. Developing estimable, appropriate models of two-
sided differentiation (e.g. that include wages) is thus a crucial direction
for research aimed at analyzing labor market competition, just as devel-
oping techniques for demand estimation was critical to realistically sim-
ulating mergers in product markets.2°¢ Also, some of the more sophisti-
cated dynamic elements might differ between product and labor
markets because of the long-term nature of employment relationships,
but again the well-developed analysis of worker behavior from struc-
tural labor economics could likely be used.2°”

D. Other Factors in Merger Analysis

In the previous section, we mentioned that later-stage merger analy-
sis of product markets uses sophisticated formal economic models and
discussed how later-stage analysis of mergers for labor markets might
do the same. But in both cases, formal economic models cannot answer
all questions; they must be supplemented by informal analysis of factors
that the models exclude. These factors include efficiency gains of mer-
gers, entry into the market, and external influences on firm conduct.
Such informal analysis is already common for product market effects of
mergers. Informal analysis is even more important for labor markets
than for product markets because, as we noted above, formal models of
many important features of labor markets for merger analysis have not
yet been developed. Here, we apply some of these factors to labor mar-
ket analysis, pointing out where modification may be required.

1. Efficiencies. — The most important factors considered at this
stage of merger analysis are “efficiencies” that may make the merger
beneficial despite its anticompetitive effects. Such efficiencies fall into
three major categories: productive efficiencies associated with econo-
mies of scale or network effects; contracting efficiencies and other ways
in which the merger may reduce market power or facilitate commerce;
and what might be called “viability efficiencies,” referring to the possi-
bility that one merging party might exit the market or become unviable
as a competitor in the absence of the merger, in which case the merger

206 Budzinski & Ruhmer, supra note 49, at 280.

207 A pioneering example of this sort of work is Professor Jeremy Fox’s 2010 paper. He estimates
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merely hastens that party’s exit from the scene.?°® While these efficien-
cies are sometimes quantifiable, they are typically addressed in qualita-
tive fashion.

Just as product cost may fall with an efficiency-enhancing merger,
labor productivity may increase. For example, a single large factory
might be able to produce airplanes more efficiently than would two
small factories because the large factory can subdivide the assembly line
to achieve greater gains from labor specialization. The increase in labor
market productivity may cause labor demand to increase or decrease,
depending on the structure of the product market.

Under the Horizontal Merger Guidelines, the merging firms are per-
mitted to argue that the efficiencies justify a merger that otherwise
would be deemed anticompetitive.?°® However, this type of defense is
subject to two important limits. First, the “consumer welfare” standard
implies that the efficiency gain must be large enough that, on net, con-
sumer welfare increases despite an increase in market power.2'° In con-
trast, if consumers lose on net, the efficiency does not count in favor of
the merger even if the firms’ profits are greater than the consumers’ loss.
Thus, for example, mergers that reduce only the fixed costs of each firm
but do not reduce the marginal cost of production, and hence do not
lower prices, would be banned.?!!

Second, the relevant efficiencies must be merger-specific in the sense
that they are possible, or possible at reasonable cost, only through the
merger.?'? For example, if there are two wireless carriers who could and
naturally would (but for the prospect of a merger) interconnect their
networks so that subscribers to both carriers could benefit from the net-
work of the other, these carriers could not use the prospect of broader
shared networks as a merger defense. If the carriers can connect their
networks at reasonable cost through contract, then they cannot claim
that a merger is necessary.

Most of the principles naturally carry over, in suitably modified
form, to the analysis of merger effects on labor markets, though a few
subtle issues arise. Many of the same factors that could act as efficien-
cies on the product side are also efficiencies on the labor side. By anal-
ogy to the “consumer welfare” standard, we believe that mergers that

208 For a general discussion of merger efficiencies, see Herbert Hovenkamp, Appraising Merger
Efficiencies, 24 GEO. MASON L. REV. 703 (2017%).

209 HORIZONTAL MERGER GUIDELINES, supra note 8, § 10.

210 See FTC v. Univ. Health, Inc., 938 F.2d 1206, 122223 (11th Cir. 1991); 4A AREEDA &
HOVENKAMP, supra note 5, 971, at 51 (stating that efficiencies generated by the merger must be
passed on to the consumer to a sufficient extent that, despite anticompetitive effects, “the post-
merger price is no higher than the pre-merger price”).

211 Mark Armstrong & John Vickers, A Model of Delegated Project Choice, 78 ECONOMETRICA
213, 214 (2010).

212 HORIZONTAL MERGER GUIDELINES, supra note 8, § 10.
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trigger scrutiny by reducing labor market competition should be subject
to a “worker welfare” standard.2'3 The fact that the merger might raise
firm profits more than it harms workers should not be sufficient to ex-
cuse the merger. Instead, the merger would be permitted if the merger
sufficiently increases worker productivity (workers’ marginal revenue
product) in a way that will not fully be absorbed by lower prices or
increased employer profits. Thus, harms from reduced competition are
more than fully offset, and therefore workers’ wages, benefits, or condi-
tions will improve because of the merger.

This is not to say that mergers that harm workers should never be
approved. The losses to workers could be offset by gains elsewhere in
the economy. Indeed, the merger of two firms that operate in a friction-
less labor market should not greatly harm workers even if it does result
in significant layoffs, because in a competitive labor market the laid-off
workers can easily find equally good jobs.2'* In contrast, a merger that
does create competitive concern should not be excused simply on the
basis that it allows the firm to cut costs by destroying jobs. In such
cases, antitrust doctrine does not allow efficiency gains in other markets
to offset losses in one market.””® Thus, typically, the worker-surplus im-
plications of a merger will indicate its competitive effects, just as in
product markets consumer surplus is a strong but not perfect proxy for
competitive effects.

In some cases, a merger may prove overall competitively harmful in
labor markets (thus reducing worker welfare) and beneficial in product
markets (thus increasing consumer welfare). Such cases should be
treated roughly like ones where competitive harm occurs in one product
market but there are competitive benefits in another product market.
To the extent possible, antitrust authorities should try to find remedies
that address the competitive harms while preserving the benefits, such
as requiring the spinning off of critical units that would allow an in-
crease in market power. However, the frequency of such cases should
not be exaggerated; mergers that increase labor market power and thus
raise effective costs will not usually bring lower prices to consumers,
and mergers increasing product market power and thus reducing sales
will not typically create great jobs. As we noted in section 1.A.3,

213 Cf. Masterman, supra note 12, at 1416. For a defense of this view, which they more broadly
call the “trading partner welfare” standard, see Hemphill & Rose, supra note 7, at 2078.

214 We are acknowledging what is mainly a theoretical possibility. Empirical evidence verifies
that workers who are laid off suffer significant harms and have trouble finding equally good jobs.
See, e.g., Steven J. Davis & Till von Wachter, Recessions and the Costs of Job Loss, BROOKINGS
PAPERS ON ECON. ACTIVITY, Fall 2011, at 1, 1; Johannes F. Schmieder, Till von Wachter & Joerg
Heining, The Costs of Job Displacement over the Business Cycle and Its Sources: Evidence from
Germany 1 (Feb. 2018) (unpublished manuscript), http://www.econ.ucla.edu/tvwachter/papers/
Jobloss_wp_z2017_2_15.pdf [https://perma.cc/CJ4E-4ARS].

215 4A AREEDA & HOVENKAMP, supra note 5, J 971, at 51.



588 HARVARD LAW REVIEW [Vol. 132:536

enforcers should not believe the canard that the monopsonist’s lower
labor costs are passed on to consumers as lower prices.?'® Monopsony
power raises the effective marginal cost a firm faces and thus should
almost always lead to increased prices. Similar analysis applies to the
merger-specificity of the efficiency gains: productivity gains that could
be achieved absent the anticompetitive effects of the merger should not
play a role in merger analysis.

The second broad category of efficiencies typically considered in
mergers relates to the so-called “double marginalization problem” and
other complementarities in the production or consumption of the prod-
ucts of the merging firms. Firms that supply complementary products
to a consumer or that supply intermediate inputs to each other may,
absent a merger, each demand a markup on their own product, leading
to the stacking of markups in a manner that reduces both firm profits
and consumer welfare.?'” A recent example is the providers of premium
cable channels, often regional sports networks, which have sometimes
merged with cable companies. Recent research has found that such
mergers generally lead to lower marginal channel prices for consumers
purchasing from the merging cable company because the internalization
of the channel provider’s profits by the cable company induces lower
prices (though such mergers may also have anticompetitive foreclosure
effects).”®

Such mergers are said to have a “vertical component” as well as the
“horizontal component” that causes antitrust concern. For example, a
household paper goods firm mostly complements a grocery store that
sells a high volume of its products but may also compete with a house
brand of the grocery store. A merger may thus have both vertical ben-
efits and horizontal harms that must be balanced to determine the net
competitive effect. Matters are similar in labor markets. Jobs may be
complementary to each other directly because workers are complemen-
tary. For example, the researchers at a company that mostly invents
new products may be more productive if they merge with another com-
pany that is focused on commercialization of new products. The two
groups of workers may be able to interact with each other and cooperate
more closely if they work for the same firm than if they work for differ-
ent firms, even if those firms cooperate via contract.

There may also be less direct complementarities. For example, en-
gineers with an expertise in materials may not directly collaborate with
electrical engineers, but having both groups around the office may help
spark creativity during lunchtime conversations; thus a merger of two
engineering firms may increase the productivity and also the wages of

216 See supra p. 559.

217 See, e.g., Gérard Gaudet & Ngo Van Long, Vertical Integration, Foreclosure, and Profits in
the Presence of Double Marginalization, 5 J. ECON. & MGMT. STRATEGY 409, 420-21 (1996).

218 Crawford et al., supra note 200, at 44—45.
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both types of workers. A merger of these two companies may be highly
pro-competitive even if the two engineering teams from different firms
could go out to a local restaurant together in any case, because the
merged firm internalizes the extra productivity each group of workers
brings to the other. The enhanced productivity will result in higher
wages for both engineering teams. Such vertical benefits of a merger
between employers must be weighed against the fact that, for example,
they may compete in the market for engineers without a clear speciali-
zation in that location.

The final, viability-efficiency consideration that arises in many mer-
gers is the possibility that, but for the merger, one of the merger partners
would go out of business or otherwise would become an ineffectual com-
petitor in the market. This issue often arises for firms that are either
near bankruptcy or that are losing money in some critical markets. To
the extent that it can be clearly demonstrated that absent the merger the
firm would exit and that the competitive harm of the merger is less than
that of exit by the failing firm (or that the merger could strengthen the
competitive position of the nonfailing merger partner), the merger will
typically be allowed to proceed. In labor markets, similar arguments
may be relevant: that an employer would otherwise “ship the factory to
China” may be used to defend a merger. However, as in product mar-
kets, it will usually be necessary to demonstrate that there was no other
feasible route to stabilize the profitability of the business, such as selling
it to an alternative purchaser who is not a direct competitor.

2. Repositioning, Entry, and Potential Competition. — While effi-
ciencies are the most prominent factor in late-stage product market mer-
ger analysis, other considerations also play a role. In the interest of
space, we will discuss only briefly the role of some of these other con-
siderations in merger analysis involving labor markets.

One of the most prominent of such considerations is product reposi-
tioning, changes to the nonprice characteristics of products that the mer-
ger may provoke.?!° The ability of other firms in the market to reposi-
tion their products in response to the merger of two firms whose
products are close substitutes may mitigate some of the harms of a mer-
ger. For example, the merger of Whole Foods and Wild Oats, two gour-
met organic grocers, may lower the quality of the organic food offered
to consumers because the merger eliminates competition for consumers.
However, other grocers may well upgrade their products to muscle in
on the territory vacated. This effect can only reduce anticompetitive
harms from the merger, not eliminate them.

Similar considerations apply to labor markets. If a merger of the
two largest coal mines in a region leads to widespread unemployment of
coal workers, other companies may reposition their jobs to take

219 See, e.g., Amit Gandhi, Luke Froeb, Steven Tschantz & Gregory J. Werden, Post-Mevger
Product Repositioning, 56 J. INDUS. ECON. 49, 49 (2008).
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advantage of coal workers’ unique skills (such as the ability to deal with
extreme conditions). Conditions of work, classifications of workers, flex-
ibility, sick leave, and so forth vary so widely that nonwage amenities
are likely to be a critical way in which employers who gain market
power through mergers will exercise this power. Thus, we expect anal-
ysis of job repositioning to be even more important in labor markets
than analysis of product repositioning is in product markets.

Mergers (and especially anticompetitive mergers) tend to encourage
firm entry. To the extent that the merging firms raise prices and com-
pete less intensely, they leave profit opportunities for a new firm to ex-
ploit. In principle, this tendency to encourage entry may be a reason for
excusing the anticompetitive effects of merger. It is unclear, however,
that firms can enter markets as easily as this theory suggests.

Whoever is right, this argument is even weaker for labor markets.
The extensive labor market frictions deter entry. In the product market
case, a firm can enter a market merely by supplying products identical
to or like those being sold by the merged firm. In the labor market case,
a firm can in principle enter a market by hiring workers laid off by
merging firms, but the new entrant will need to duplicate hard-to-
observe workplace conditions that may have attracted the workers orig-
inally, and also contend with a workforce that was demoralized by the
earlier layoffs.??

Another increasingly important factor in the analysis of mergers in
product markets is their effect on potential competition. Instagram may
not have directly competed with Facebook at the time Facebook
purchased Instagram, but Facebook may have been rightly concerned
that Instagram might, if left to itself, succeed in reorienting the social
media landscape around images rather than the image-text mixture that
Facebook has profited from.

Purchases to forestall potential competition may also take place
when firms fear competition in the labor market. In recent years, tech
companies have rushed to hire programmers who specialize in machine
learning.??! A common way of acquiring such talent is to purchase ma-
chine learning start-ups: Google bought DeepMind, 222 Microsoft bought
Maluuba,??? Apple bought Lattice Data.??¢ In contrast, the tech

220 See Joseph Farrell & Michael L. Katz, The Economics of Welfare Standards in Antitrust, 2
COMPETITION POL’Y INT’L 3, 14 (2006).

221 See Daniel Culbertson, Demand for AI Talent on the Rise, INDEED HIRING LAB (Mar. 1,
2018), https://www.hiringlab.org/2018/03/01/demand-ai-talent-rise/ [https://perma.cc/X827-67TB].

222 Catherine Shu, Google Acquives Artificial Intelligence Stavtup DeepMind for Move than
$500M, TECHCRUNCH (Jan. 27, 2014), http://tcrn.ch/1gWs1Az [https://perma.cc/CQF5-W464].

223 Darrell Etherington, Microsoft Acquires Maluuba, a Stavtup Focused on General Artificial
Intelligence, TECHCRUNCH (Jan. 13, 201%7), http://tcrn.ch/2ikVoYS [https://perma.cc/24HP-
V6QV].

224 Ingrid Lunden, Apple Acquires AI Company Lattice Data, a Specialist in Unstructured “Dark
Data,” for $200M, TECHCRUNCH (May 13, 201%), http://tcrn.ch/2qdotGX [https://perma.cc/
GKX6-3EZS].



2018] ANTITRUST REMEDIES 591

companies could have tried to hire workers directly by luring them from
the incumbent employers using promises of high compensation. It seems
likely that the share of the gains accruing to workers (as opposed to
investors and the few at the top of these start-ups) from open competi-
tion would have been greater than under an acquisition strategy. The
acquisition thus effectively killed off potential competition for workers.
Analyses of potential labor market competition, especially in highly dy-
namic labor markets, should form an important part of antitrust anal-
ysis of the labor market harms from mergers. This type of threat may
not be easily gauged by the standard MDC and UPP/DWP approaches,
which focus on the present state of competition rather than the future
competitive landscape.

E. Case Study: The Effect of Hospital Mergers
on the Labor Market for Nurses

To give a sense of how our merger approaches would work in the
real world, we provide a brief example that uses real-world data, albeit
in a hypothetical setting. We use the example of nursing because a con-
siderable amount of work on the topic has yielded fine-grained data on
which we can rely.

Suppose two out of three hospitals, each with one-third of the nurses
in a particular labor market area, propose a merger. Should the govern-
ment block the merger because of its labor market effects? We can use
existing evidence to calculate the predicted fall in nurse wages, and
check if the three approaches we have discussed generate results con-
sistent with the evidence.

MDC. The merger would increase the HHI from 3333 to 5556, for
a difference of 2223.225 Under the Horizontal Merger Guidelines, the
proposed merger would be presumptively blocked because of the high
initial HHI and the high increase in HHI. Professors Barry Hirsch and
Edward Schumacher estimate the effect of hospital concentration on
nurses’ log wages, and find (when estimated in first differences) that the
coefficient on hospital concentration is -0.4, which implies that the mer-
ger would lower nurse wages by almost 9%.22¢ If we instead use a more
recent study covering all occupations by Professors José Azar, Ioana
Marinescu, and Marshall Steinbaum, who find a log HHI point estimate
of -0.127, the implied increase in HHI would decrease wages by 6.5%.227
While these estimates are subject to the usual criticism that market
structure is endogenous, they give a clue as to the possible costs to nurses
of mergers. Thus, given an average salary of $70,000 per year for reg-
istered nurses, the merger would lower their salary by $4,550-$6,300

225 The pre-merger HHI is 3 * 1/3° = 0.3333. The post-merger HHI is 2/3° + 1/3° = 0.5556.

226 Hirsch & Schumacher, supra note 133, at 983.

227 Azar et al., supra note 40, at 2. The calculation is: log(5556) - log(3333) * -0.127 = -.0648 or
roughly 6.5%.



502 HARVARD LAW REVIEW [Vol. 132:536

while also eliminating some jobs. The hospitals could try to show in
response that efficiency savings would allow them to raise wages. It is
possible, for example, that nursing labor can be used more efficiently in
one hospital than in two, but the merging hospitals would need to prove
an efficiency gain of sufficient magnitude.

DWP. In a symmetric merger, the UPP reduces to m*D, where D is
the diversion ratio and m is the markup. Some algebra reveals that the
analogous measure for the labor market case would be the same, m*D,
with m now the markdown. Professors Douglas Staiger, Joanne Spetz,
and Ciaran Phibbs estimate a residual labor supply elasticity facing the
hospital of 0.1,22®% which would imply a markdown of 10, and the sym-
metry of the merger would imply D = 0.5, and so DWP = .5*10 = 3.
Hence labor productivity would have to more than double after the mer-
ger in order to keep wages constant in this example. Again, the burden
would be on the merging hospitals to prove this efficiency gain.

If we instead used the cross-wage elasticity (effect of other hospital’s
wage on own employment) of 0.028 implied by the VA wage effect on
nearby non-VA hospitals studied by Staiger, Spetz, and Phibbs,?2° the
diversion ratio would be .028/.1 =.28 and this would imply a
DWP = 10*.28 = 2.8. Both DWP numbers are far larger than the min-
imum required to trigger merger scrutiny.

The magnitude of DWP for a hospital merger depends on the resid-
ual labor supply elasticity of nurses and other health care workers. Ta-
ble 2 shows DWP across a range of nurse (and nurse aide) residual labor
supply elasticities from the literature. The estimates of residual labor
supply curves vary widely in this literature. The article with the most
credible identification strategy shows the lowest.23° Table 2 shows DWP
predictions under both high and low estimates of the cross-elasticity, and
across the range of own-elasticities. For the ranges of residual supply
elasticities below 3.5, the DWP predictions for a symmetric merger sug-
gest that scrutiny would be warranted under the current guidelines.
Even with larger residual labor supply elasticities from Professor Daniel
Sullivan,?3!' the DWP is greater than o.o1. Of course, as the degree of
market power falls, the DWP falls, and there are estimates of nurse?3?
and nurse aide residual supply elasticities??? that would imply a DWP

228 See Staiger et al., supra note 128, at 213.

229 Id. at 229.

230 4.

231 Daniel Sullivan, Monopsony Power in the Market for Nurses, 32 J.L. & ECON. S135, S165
(1989).

232 See Korinna Hansen, The U.S. Nursing Market and Its Market Structure in the 1980s (1992)
(unpublished Ph.D. dissertation, University of Rochester) (on file with the Harvard Law School
Library).

233 See Matsudaira, supra note 137, at 100-0T.
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below any meaningful threshold. This strongly suggests that many hos-
pital mergers should be carefully watched for labor market effects, in
sharp contrast to the status quo.

Table 2234
. DWP
Own- Cross- Div. s
Elasticity | Elasticity?35 | Ratio (DR*Mark- Own Source
down)
Staiger et al.23¢
0.133 0.028 0.15301 8.4E-o1 Table 6, Column 6
1.26 0.028 0.02222 1.8E-02 Sullivan237 Short-Run
3.85 0.028 0.00%727% 1.9E-03 Sullivan?38 Long-Run
Matsudaira?3°
. . . .01E-
16.67 0.028 0.00168 | 1.01E-04 Upper 05 CI
29 0.028 0.0009% 3.3E-05 Hansen?4° Lower End
56 0.028 0.0005 8.9E-06 Hansen?4! Upper End
] 242
1000 0.028 0.00003 | 2.8E-08 Matsuc!alra.
Approximation
Staiger et al.?43
0.199 0.116 0.58291 | 2.9E+00 Table 6, Column 4
1.26 0.116 0.09206 7.3E-02 Sullivan244 Short-Run
3.85 0.116 0.03013 | 7.8E-03 Sullivan?*s Long-Run
Matsudaira?+°
16.67 0.116 0.00696 4.2E-o04 Upper 95 CI
29 0.116 0.00400 | 1.4E-04 Hansen24’” Lower End

234 Calculations done assuming each of two merging firms has one-third of the market and hourly
wage of $10.00.

235 All cross-elasticities are sourced from Staiger et al., supra note 128, at 229 tbl.6, col. 6.

236 Jq.

237 Sullivan, supra note 231, at S165.

238 [4.

239 Matsudaira, supra note 137.

240 Hansen, supra note 232, at 68.

241 Jq4.

242 Matsudaira, supra note 137.

243 Staiger et al., supra note 128, at 229.

244 Sullivan, supra note 231, at S165.

245 I4.

246 Matsudaira, supra note 137.

247 Hansen, supra note 232, at 68.
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Own- Cross- Diy. (DI]{)*‘I\K/III;rk- Own Source
Elasticity | Elasticity?35 | Ratio
down)
56 0.116 0.0020%7 | 3.75E-035 Hansen?*3 Upper End
Matsudaira?+°
1000 0.116 0.00012 1.2E-07 . .
Approximation

Merger simulation. While it is beyond the scope of this Article to
conduct a merger simulation for the effect of a hypothetical hospital
merger on the wages of nurses, it is quite feasible. Data on hospital
employment of different types of nurses (in hours) and hourly wages
are already publicly available for the state of California.2’® This is pre-
cisely the raw material required to estimate a “labor supply system”
analogous to the widely used “product demand system” estimation used
for conducting merger simulations (for example, the widely used Berry-
Levinsohn-Pakes methodology?5'). Further, demand system estimates
often require instruments with sometimes dubious exogeneity assump-
tions. Labor economists regularly use exogenous product price shocks to
identify residual labor supply elasticities.?52 Often the effect of exoge-
nous prices on wages are called “rent-sharing elasticities,” and dividing
this by the effect on employment yields the residual supply elasticity.

With the kind of detailed data available to regulators, the primary
obstacle to a realistic model would be incorporating hospital preferences
over nurses simultaneously with the nurse preferences over hospitals to
allow for squared differentiation. This is an interesting challenge and
would likely require some advance in the state of the art in matching
estimation, but should be feasible.

Defenses. Because we have never seen an attempt to justify anti-
competitive labor market effects of mergers, it is hard to know what
efficiencies merging partners would attempt to bring to bear. One pos-
sibility, noted above, is that a merger could reduce redundancy. Another
possibility would be increased productivity because of greater ease of
medical record sharing or cross-hospital referrals. The merging parties
would have to show that these efficiencies would be likely to increase
wages and could not be achieved without a merger. Other informal
factors seem important here, especially changes to hours, benefits, and

248 1.

249 Matsudaira, supra note 137.

250 See, e.g., Office of Statewide Health Planning and Dev., Hospital Staffing, 2009-2013,
CHHS OPEN DATA, https://data.chhs.ca.gov/dataset/hospital-staffing-2009-2013 [https://perma.cc/
2WXK-ACMZ].

251 See Berry et al., supra note 198, at 841—43.

252 See, e.g., Card et al., supra note 50; Naidu & Yuchtman, supra note 69; Andrew Garin &
Filipe Silverio, How Does Firm Performance Affect Wages? Evidence from Idiosyncratic Export
Shocks (Nov. 19, 2017) (unpublished manuscript), https://scholar.harvard.edu/files/garin/files/
andrewgarinjmp.pdf [https:/perma.cc/T575-5AFU].
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job descriptions, as these can be highly specific to a particular hospital,
and nurses can be asked to work odd hours. Given large economies of
scale in hospitals and often the necessity of affiliating with a major uni-
versity, we doubt that entry analysis would play a large role in this case,
nor would potential competition. However, the prospect of coordinated
effects might be important given the close geographic proximity of hos-
pitals and their frequent communication about community health,
which may serve as a ruse for collusion on wages.

In short, the tools already used by antitrust regulators to predict the
product market price effects of mergers can be readily applied to pre-
dicting their labor market wage effects. Using available estimates of
hospital market power in the nursing market and existing antitrust heu-
ristics, we guess that the wage effects of hospital mergers are substantial,
suggesting that antitrust regulators should subject them to an additional
level of scrutiny.

III. LEGAL REMEDIES FOR OTHER TYPES
OF MONOPSONISTIC BEHAVIOR

A. Covenants Not to Compete

Covenants not to compete, also called noncompete agreements, pro-
vide that if an employee quits or is fired from a job, she may not work
for a rival employer. Noncompetes typically define an industry, geo-
graphic scope, and time limit. In the common law, courts scrutinize
noncompetes and refuse to enforce them if they are “unreasonable,”
meaning that they are stricter than necessary to protect the employer’s
legitimate interests, such as trade secrets or investments in training.253
Despite the explicit restrictions on competition, courts have been unsym-
pathetic to claims that noncompetes may violate the antitrust laws.254

As we noted in the introduction, concerns have been growing in re-
cent years that noncompetes are used not just for legitimate means, but
to suppress competition. The widespread inclusion of noncompete
clauses in the contracts of low-skill workers, including sandwich makers
who work for chains,?55 suggests that they are being used to raise the
cost to workers of quitting and working for a competitor. Aside from
the immediate hardship for workers, the extensive use of noncompetes
may further concentrate labor markets. To see why, imagine that a sin-

253 See RESTATEMENT (SECOND) OF CONTRACTS § 186 (AM. LAW INST. 1981).

254 See, e.g., Eichorn v. AT&T Corp., 248 F.3d 131, 146—48 (3d Cir. 2001) (upholding a no-hire
agreement between AT&T and the buyer of a subsidiary; the court characterized the no-hire agree-
ment as a covenant not to compete, which it upheld because of its limited scope despite the anti-
competitive effects); McDonald v. Johnson & Johnson, 722 F.2d 1370, 1378 (8th Cir. 1983) (noting
that a noncompete covenant that is “reasonably limited in time and geography” may be necessary
to protect parties’ legitimate interests).

255 Jamieson, supra note 30.
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gle firm (or small group of firms) dominates a labor market in a geo-
graphic area. If the firm uses noncompetes, then new firms will be de-
terred from entering the labor market because they will have trouble
hiring workers. Thus, the noncompete may be used to consolidate or
expand labor market power.

The traditional common law analysis of noncompetes misses these
effects because the court is not required to look at market power. The
analysis is focused on the possible hardship on the worker who is subject
to the noncompete.?5® But the problems created by noncompetes are
much broader. If a labor market monopsonist uses noncompetes, it can
deter other firms from entering the labor market and offering superior
wages and working conditions to workers. Thus, the social cost of a
noncompete does not depend on its effect on a particular worker (who
in principle could be compensated in the form of higher wages for agree-
ing to the noncompete clause) but on the broader labor market — and,
specifically, on the extent of the labor market power of the employer.
Indeed, consistent with this theory, Professors Evan Starr, JJ Prescott,
and Norman Bishara find that noncompetes make workers worse off
in monopsonistic markets but not in competitive markets,?5” while
Professors Evan Starr, Justin Frake, and Rajshree Agarwal find that
state-level noncompete enforceability has negative effects on the number
of offers, mobility, and wages of workers not even covered by noncom-
petes.?’8  This calls for antitrust analysis rather than common law
analysis.

Antitrust law already contains the conceptual resources for address-
ing this problem. For a product market analogy, consider an exclusive
dealing arrangement. If a large seller with product market power sells
only to distributors who agree not to sell the products of rival sellers,
then the initial seller would be able to strengthen its position in the
market against possible rivals. For this reason, exclusive dealing ar-
rangements can be, and are frequently, challenged under the antitrust
laws.?5° For example, courts have found that exclusive dealing relation-
ships between firms with market power and independent contractors
may violate the antitrust laws.2°© The same analysis should apply to
covenants not to compete as well.

256 See, e.g., HR Staffing Consultants LLC v. Butts, 627 F. App’x 168, 172—73 (3d Cir. 2015); Na-
tionwide Mut. Ins. Co. v. Cornutt, go7 F.2d 1085, 1089 (11th Cir. 1990).

257 Starr et al., supra note 33, at 28.

258 Evan Starr, Justin Frake & Rajshree Agarwal, Mobility Constraint Externalities: How Non-
competes Shackle the Unconstrained 26 (Feb. 2018) (unpublished manuscript) (on file with the
Harvard Law School Library).

259 See, e.g., Stanley I. Ornstein, Exclusive Dealing and Antitrust, 34 ANTITRUST BULL. 65, 66
n.1 (1989).

260 Cf. Le v. Zuffa, LLC, 216 F. Supp. 3d 1154, 116769 (D. Nev. 2016) (holding that martial arts
promoters with significant market power may have violated antitrust laws by requiring fighters to
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B. Supplier Wage Suppression

Professor Nathan Wilmers has found evidence that large buyers like
Walmart have tried to control the wages that their suppliers pay work-
ers.?°! His research indicates that when suppliers sell to a concentrated
retailer such as Walmart, wages of their workers fall.262 While the exact
mechanism of this effect is unclear, one possibility is that large retailers
require their suppliers to pay workers below some firm-imposed cap to
reduce competition for workers among the suppliers, enabling suppliers
to pass on labor cost savings to the retailer.

If this speculative account is correct, then firms like Walmart are
engaging in anticompetitive behavior that has harmed workers.
Walmart’s behavior is the mirror image of resale price maintenance,
where a seller (like a manufacturer) requires its customers (wholesalers
or retailers) to sell goods at a price above a set amount. When the seller
has market power, the effect of its behavior is to orchestrate a cartel
among the customers, who charge the set price rather than compete on
price. Supplier wage suppression results in an effective cartel among
suppliers, who are able to pay their workers below the marginal product,
and pass on some of the savings to the buyer. Like resale price mainte-
nance,?%% supplier wage suppression should be considered a violation of
the antitrust laws.

C. Collusion

Courts and regulators have already recognized that collusion in labor
markets violates the antitrust laws. Firms may be held liable for agree-
ing to fix wages and sharing wage information so as to facilitate coordi-
nation of wages.2®* They have also been held liable for agreeing not to
make employment offers to each other’s workers (“no-poaching agree-
ments,” “no-switching agreements”) and related activities.2®> In 2010,

sign indefinite exclusive dealing agreements); Christou v. Beatport, LLC, 849 F. Supp. 2d 1055,
1063 (D. Colo. 2012) (Plaintiff night clubs alleged that defendant website and nightclub operator
threatened DJs who offered to work for plaintiffs. While the DJs were not parties, the coercion
used against them provides another example of anticompetitive behavior toward a labor market.).

261 Nathan Wilmers, Wage Stagnation and Buyer Power: How Buyer-Supplier Relations Affect
U.S. Workers’ Wages, 1978to 2014, 83 AM. SOC. REV. 213, 216 (2018).

262 Id. at 221, 223.

263 See Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 882 (2007) (holding that,
while not a per se violation, resale price maintenance agreements can violate the Sherman Antitrust
Act).

264 For a discussion of this theory, see Cason-Mevenda v. Detvoit Med. Ctr., 862 F. Supp. 2d 603,
645—4%7 (E.D. Mich. 2012), which allowed nurses to prove collusion through information sharing.

265 See Michael Lindsay & Katherine Santon, No Poaching Allowed: Antitvust Issues in Labor
Markets, ANTITRUST, Summer 2012, at 73, 73—75; ¢f. Cason-Merenda, 862 F. Supp. 2d at 645—
47 (coordination among hospitals against nurses); Jung v. Ass’n of Am. Med. Colls., 300 F. Supp.
2d 119, 162 (D.D.C. 2004) (coordination among medical residency programs).
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numerous high-tech firms that had agreed not to poach each other’s
employees settled with the DO]J.26¢

In a variation on this practice, franchisors have increasingly prohib-
ited franchisees from competing for workers. More than half of major
franchisors engaged in this practice as of 2016, up from about a third in
1996.2°7 In 2017, McDonald’s employees sued the company for blocking
franchisees from hiring each other’s workers.?¢8 Franchises have in the
past been able to avoid antitrust liability under the single entity doc-
trine.2¢® If a franchise is defined as a single company, rather than a
collection of companies, then collusion is impossible, since collusion in-
volves more than one entity acting in cooperation.?’° However, from a
policy standpoint, the only question is whether multiple franchisees in a
single labor market possess market power, and hence can suppress
wages by colluding. If they can, it should be irrelevant that they are
nominally controlled by a single franchisor.

D. Move Speculative Anticompetitive Practices in Labor Markets

Other anticompetitive practices in product markets may also have
parallels in labor markets. Although we are unaware of any cases or
allegations of the labor market behavior, it is worthwhile to explore the
parallels.

Predatory pricing / predatory hiving. A seller with market power
may find it profitable to charge customers below-market prices to bank-
rupt an entrant into a market, and then charge above-market prices
after that firm disappears. In a typical pattern, a monopolist charges
high prices until the entrant materializes, then charges below-market
prices to prevent the entrant from acquiring customers, doing so long
enough to force the entrant to quit the market, and then raises prices
again. While predatory pricing can be difficult to prove, it constitutes
illegal anticompetitive behavior.271

If predatory pricing is a rational strategy of a monopolist, then “pred-
atory hiring” is a rational strategy of a labor monopsonist. Imagine that
a large employer — say, a hospital — in a small town pays nurses a
below-market wage. A new firm enters the market, hoping to attract
nurses by paying them a market wage. The incumbent responds by
raising wages above the workers’ marginal revenue product, drawing

266 Press Release, U.S. Dep’t of Justice, supra note 155.

267 KRUEGER & POSNER, supra note 7, at 9.

268 (Class Action Complaint at 2—4, Deslandes v. McDonald’s USA, LLC, No. 17-cv-0485% (N.D.
IIL. June 28, 2017), 2017 WL 2804891.

269 See, e.g., Williams v. I.B. Fischer Nev., 999 F.2d 445, 447-48 (g9th Cir. 1993) (holding that a
“no-switching provision,” which prohibited a restaurant manager from moving between different
branches of a franchise, did not violate antitrust laws).

270 For a discussion, see Lindsay & Santon, supra note 263, at 4.

271 See Brooke Grp. Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 226 (1993).
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on its earlier monopsony profits to fund the temporarily loss-producing
strategy. The new firm quits the market because it cannot hire nurses
at the market wage; then the incumbent lowers wages or worsens work-
ing conditions. The incumbent’s behavior would constitute predatory
hiring, and should be considered unlawful for the same reasons that
predatory pricing is.

Vertical foreclosure. Antitrust law takes a more relaxed attitude to-
ward vertical mergers than horizontal mergers because vertical mergers
do not as frequently consolidate product markets.?’? But certain vertical
mergers pose risks. Suppose an upstream seller (a manufacturer or other
supplier) possesses market power and merges with one of two (or a few)
downstream buyers. The merged firm then sells to the other down-
stream buyer (or buyers) at an elevated price, giving itself (in its capacity
as downstream firm, now part of the merged entity) a competitive ad-
vantage. This is known as foreclosure and is illegal under the antitrust
laws.273

Downstream product and labor markets behave similarly in this
case. Suppose the market for nurse aides has two hospitals in it, both
of which serve patients covered by the same HMO. Now suppose the
HMO acquires hospital 1, and lowers reimbursement rates for patients
served at hospital 2. This will lower labor market demand for nurse
aides in hospital 2, and give hospital 1 the ability to lower wages for its
own nurse aides.

Most favored consumer / most favored worker. With a most favored
consumer (MFC) clause, a supplier promises a buyer that the supplier
will not charge a lower price to any of the buyer’s competitors. In recent
years, antitrust authorities have begun to scrutinize this clause because
of worries that a buyer with significant buy-side market power can use
that power to enlist sellers in its efforts to control competition in its
product market.?74

Bulow and Levin’s analysis of the National Resident Matching
Program (discussed above in section I.B.1) shows a similar behavior by
employers. They formally demonstrate that a public promise by an em-
ployer that it will not engage in wage discrimination — that salaries will
be “lockstep,” based on objective indicators like seniority — undermines
competition for workers and lowers wages. According to this account,

272 U.S. DEP’T OF JUSTICE, NON-HORIZONTAL MERGER GUIDELINES § 4 (1984), https://www.
justice.gov/atr/non-horizontal-merger-guidelines [https://perma.cc/J4R8-GRWW].

273 Calnetics Corp v. Volkswagen of Am., Inc., 532 F.2d 674, 691 (9th Cir. 1976) (explaining that
“unlawful vertical foreclosure may exist when there is a vertical tie — such as common ownership
of a customer and a supplier — for such a tie creates a danger that the normal competitive forces
in the marketplace will be displaced”).

274 See Cecilia Kang, Apple Ovdered to Change ‘Most Favored’ E-Book Contracts, WASH. POST
(Sept. 6, 2013), http://wapo.st/taoAcpc [https://perma.cc/Q5A4-4VKK].
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the employer’s promise for lockstep salaries discourages employers from
aggressively competing for their most desired workers.?’> But it may
also facilitate collusion. If all employers know that their competitors
will not pay a worker a wage above the lockstep rate, then the employers
can more easily collude on wage levels, knowing that if they refuse a
higher wage to a particular employee, they need not worry that a com-
petitor will lure away the employee with a higher wage. Given that
such behavior was the basis of the lawsuit against the National Resident
Matching Program,?7¢ it seems a particularly ripe behavior for broader
antitrust investigation.

Similarly, offer-matching policies (commitments by sellers to match
any price of a rival) have come under increasing antitrust scrutiny in
recent years.?’”” Rivals have little incentive to cut prices if they know
any price cut will immediately be matched by rivals. Anecdotally, such
practices (often offered secretly) are exceedingly common in hiring. A
university that seeks to hire an academic may ask the academic to dis-
close salary offers from other universities so it can match them. Such
practices doubtless deter universities thinking of making competing of-
fers from doing so aggressively, thus dampening competition overall.
Investigation of whether such practices are as widespread and suspect
under antitrust laws as they seem is therefore promising.

IV. CONCLUSION

Labor market power is ubiquitous and costly to society. It is bad for
economic growth and equality, and fuels political conflict. Yet labor
market power is generally ignored by antitrust authorities and never
considered as a justification for subjecting mergers to scrutiny. This
contrasts with the regulatory concern for product market power. We
argue that this asymmetry is not justified by either legal doctrine or
economic theory and suggest that the economic analysis of product mar-
kets regularly deployed in the scrutiny of mergers can easily be applied
to the labor market.

It is also worth considering whether more severe corrective action in
labor markets, given their current highly concentrated state, may be
called for. In the nineteenth century, years without antitrust regulation
led to a business landscape dominated by a small number of highly pow-
erful trusts.?2’8 After the Sherman Act was passed, and the political will

275 See Bulow & Levin, supra note 152, at 662.

276 Jung v. Ass’n of Am. Med. Colls., 300 F. Supp. 2d 119, 126—27 (D.D.C. 2004).

277 Matthew P. Kennison & Steven J. Cernak, How New Pricing Technology Raises New
Antitrust Issues, LAW360 (Apr. 13, 2017, 12:28 PM), https://www.law360.com/competition/articles/
913181 [https://perma.cc/LB8X-Dyg7Z].

278 Walter Adams & James W. Brock, The Sheyman Act and the Economic Power Problem, 35
ANTITRUST BULL. 25, 26—27, 26 n.3 (1990).
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could be mustered, several of the largest trusts were broken up. Our
present business landscape exhibits a number of extremely powerful em-
ployers as a result of the neglect of mergers and other anticompetitive
behavior in labor markets. While a more detailed examination would
be needed to draw any firm conclusions, antitrust investigations into
massive employers (such as Compass Group, Accenture,?’”® Amazon,
Uber, and Walmart), as well as platform-based firms that receive vast
flows of valuable data services without any compensation (such as
Facebook and Google), seem warranted.?° It may be that some of these
firms have achieved such powerful monopsonies that they should be
broken up.

279 Lauren Weber, Some of the World’s Largest Employers No Longer Sell Things, They
Rent Workers, WALL STREET J. (Dec. 28, 2017, 11:46 AM), https://www.wsj.com/articles/some-of-
the-worlds-largest-employers-no-longer-sell-things-they-rent-workers-1514479580  [https://perma.
cc/6FES-86BY] (noting that outsourcing companies “that essentially lease workers to clients,” such
as Compass Group and Accenture, are some of the world’s largest employers).

280 See Imanol Arrieta Ibarra, Leonard Goff, Diego Jiménez Herndndez, Jaron Lanier & E. Glen
Weyl, Should We Treat Data as Labor? Moving Beyond “Free,” 1 AM. ECON. ASS’N PAPERS &
PROC. (forthcoming 2018).
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