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Equal Protectionand Bush v Gore

A non-cynical observer, assuming Justice Kennedy was indeed sincere in his shock, might see even more frightening implications. Among
these are, as Linda Greenhouse has observed, that on the Rehnquist

Court, "something vital has been lost- a framework for seeing the world
in all its gritty reality from inside the marble cocoon."" There are several
related dangers to this cocooned perspective. The first is simply the apparent lack of awareness of just how thoroughly, in the words of Justice
Ginsburg's Bush dissent, "we live an imperfect world."39 As Boies, together with Ginsburg and Stevens (the only two Justices not to find equal
protection problems with the Florida recount), realized all too clearly,
there were, indeed "a lot of times in the law in which there can be those
variations. ' To hold each such variation an equal protection violation
would beparalyzing; to focus on the relatively trivial deviations in counting standards and ignore much larger disparities is, as the Bush dissenters

point out, to worsen inequality under the guise of curing it."
The second danger is the Court's susceptibility to the illusion that by
intervening it can achieve greater perfection. In the case of Bush v Gore,

examining this illusion begins with the empirical question of whether the
standard of voter intent can fruitfully be reduced to uniform rules. The
majority finds that "the formulation of uniform rules ... is practicable.""
Well, yes, it almost always is,43 but practicable does not mean fair, or, in
that, though defective, were counted anyway. The fact that the Rehnquist concurrence does not demand this resonates with its joiners' view of merit in affirmative action cases-anyone who managed
to slip through already, regardless of whether he actually punched his ticket correctly, is by virtue of
little more than that alone, innocent, meritorious, and worthy of protection. Anyone who hasn't is out
of luck, even if the reason is, for example, inferior resources in poor neighborhoods. See Spencer
Overton, A Placeat the Table: Bush v. Gore Through the Lens of Race, 29 Fla St U L Rev 469,472
(2001) (criticizing the Court's "merit-based vision" of voting).
37 See Department of Commerce, 525 US at 363 (Stevens dissenting) (noting various forms of
sampling already necessarily used in enumeration).
38 Linda Greenhouse, Ideas & Trends:Impolitic; The Separationof Justiceand State, NYTimes
§ 4 at 1 (July 1, 2001) (criticizing justices for "blithely assum[ing]" that defending the Paula Jones suit
"would not be a burden for" Clinton).
39 531 US at 143.
40 Transcript of Oral Argument, Bush v Gore,No 00-949,52 (cited in note 28).
41 See, for example, 531 US at 145-46 (Breyer dissenting).
42
Id at 106 (majority).
43 For example, "off with their heads," is a rule, but not one well suited to the demands of the
Constitution. That the arbitrariness of uniform rules has dangers equal and opposite to the arbitrariness of individualized discretion became clear in the Court's death penalty jurisprudence as it oscillated from fears of standardless discretion in Furman v Georgia,408 US 238 (1972) to fears in later
cases, such as Locket v Ohio,438 US 586 (1978), of rules too rigid to allow all appropriate mitigating
factors to be taken into account.
44 As Richard Friedman (a specialist, it should be noted, in the law of evidence) put it in Trying
to Make Peace with Bush v. Gore, 29 Fla St U L Rev at 828 (cited in note 26):
Certainly uniform rules could be developed, but they would not necessarily be very good rules
for determining a voter's intent .... Any simple rule by definition will exclude relevant information from the inquiry and so inevitably lead to inaccurate determinations. Any complex rule will
inevitably lead to variations in application, even if one entity makes all the decisions; ask any-
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anything but the most formalistic sense, 5 offering the equal protection of
the law to persons."' Nevertheless, a willingness to, as Pam Karlan puts it,

"achiev[e] esthetic regularity at significant cost',4 7 may be another hallmark of the Rehnquist Court.

strained at a gnat onlyto swallow an eleNot only has the "Court ...

phant"4 but also, like the scribes and pharisees, it binds heavy burdens
and lays them on others' shoulders. 9 The same Court that faults Florida
officials for failing clearly to articulate and consistently to apply a rule of
decision has notoriously been unable to formulate such rules itself, par-

ticularly in those areas Karlan and I have referred to as "the new Redrupping. " This raises the paradox that, if Florida's recount is unconstitutional, so is much of what the Supreme Court itself has done and fails to
do." Since the Court is a "[nation]wide court with the power to assure
body who has to perform a recurring task of any complexity, such as calling balls and strikes
throughout a baseball game.
45 This may be enough for some members of the Bush majority. In Law of Rules, Scalia uses
the example of a parent making rules for children's television viewing to stress that what matters is
that all get treated alike in an immediately observable way, not the reason for such treatment or the
relevant differences among those affected by the rule. See 56 U Chi L Rev at 1177 (cited in note 14).
But children, like voters, differ in respects relevant to the application of rules governing them. While
it may be simpler to impose superficial uniformity, it should matter whether the child allowed to
"watch television when the others do not" is older or younger, whether the program is of special interest or importance to him or her, whether s/he has completed all chores and homework first, etc.
46 Compare Reynolds v Sims, 377 US 533,580 (1964) ("Again, people, not land or trees or pastures, vote.").
47
Karlan, 79 NC L Rev at 1353 (cited in note 5). A concern for the surface appearance of regularity is not quite the same as a commitment to rules, despite some overlap. Although they are generally less insistent on rules than some of their brethren, appearances seem to matter most to Justices
Kennedy and O'Connor, the Justices most closely associated with the Bush v Gore per curiam equal
protection holding. Particularly in both her Establishment Clause and her reapportionment jurisprudence, O'Connor has repeatedly and explicitly insisted that "perceptions" and "appearances do matter." See, for example, Shaw v Reno, 509 US 630,647 (1993). For further discussion, see Mary Anne
Case, Lessons for the Futureof Affirmative Action from the Past of the Religion Clauses, 2000 S Ct
Rev 325, 354. Justice Kennedy's concern for the constitutional dimensions of appearances comes
through, for example, in his dissent in Stenberg v Carhart,the partial birth abortion case, where he
stresses the state's interest, even in cases where some form of abortion will in any event take place, in
banning a form of abortion that, because of its "stronger resemblance to infanticide ...presents a
greater risk of disrespect for life." 530 US 914,963 (2000).
48 Karlan, 79 NC L Rev at 1365 (cited in note 5).
49 See Matthew 23:4.
50 See, for example, Mary Anne Case, Lessons for the Futureof AffirmativeActionfrom the Past
of the Religion Clauses,2000 S Ct Rev at 353-54 n 114 (cited in note 47) (describing the Court's "particularistic examination of individual cases in [ I area[s] for which it has been unable to articulate a
workable test of general applicability," including Establishment Clause cases involving use of public
property for religious holiday displays and the Shaw v Reno line of voting rights cases). For an explanation of the origin of the term "Redrupping" see note 54.
51 The argument I make here is not undercut by the Bush majority's explicit statement that its
"consideration is limited to the present circumstances," 531 US at 109, because the particular characteristics of those "circumstances" explicitly enumerated by the Court, namely a "court with the power
to assure uniformity... order[ing] a [ ] remedy" without assuring compliance with "the rudimentary
requirements of equal treatment" are precisely what I am focusing on here.
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uniformity" and since it frequently these days "orders a [nationiwide
[remedy] with minimal procedural safeguards," is every failure to grant
certiorari now a potential equal protection violation, at least where fundamental rights are at stake? Is a conflict in the circuits now unconstitutional? What assurance have we that "the rudimentary requirements of
equal treatment and fundamental fairness are satisfied" in that vast bulk
of Rehnquist Court cases in which a court majority shows itself unwilling
or unable to articulate standards that bind its discretion or that of lower
courts?
As an example of the application of impermissible arbitrariness, the
Bush majority cites a Dade monitor who testified to having "observed
that three members of the county canvassing board applied different
standards in defining a legal vote." 2 But the three members of the board
each examined all disputed ballots and voted on them," so, assuming, as
the majority appears to, that the board's votes were cast in good faith, the
fact that each member applied his or her own standard does not mean
that the results over a range of ballots were at all arbitrary or inconsistent.
In the days of Redrupping," the nine members of the Court did far worse.
Each of them applied his own standard of obscenity in viewing a film, and
voted, without bothering to articulate reasons. What was at stake was not
the validity of a ballot, but the constitutionality of a prison termsometimes up to twenty years. But, like a ballot, an allegedly obscene film
or photo is "scratches on an inanimate object, a piece of... paper .... The
factfinder confronts a thing, not a person."" In the days of Redrupping,
the Court was not "confined by specific rules designed to ensure uniform
treatment.' 6 Is it today, given the multitude of cases in which, judging by
the proliferation of concurrences, "members of the [Court] appl[y] different standards in defining" the law? 7
Just as with the irrebuttable presumption cases, so with Bush v Gore,
to take the holding seriously "would turn the doctrine ... into a virtual
engine of destruction for countless legislative judgments which have
heretofore been thought wholly consistent with the Fifth and Fourteenth

Id at 106.
See, for example, Lynne H. Rambo, The Lawyers' Role in Selecting the President:A Complete
Legal History of the 2000 Election, 8 Tex Wes L Rev 105,208-09 (2002).
54 Taking its name from Redrup v New York, 386 US 767 (1967), this was the era, from 1967-73,
of "per curiam reversals of convictions for the sale or exhibition of materials that at least five members of the Court, applying their separate tests, deemed not to be obscene." Geoffrey R. Stone, et al,
ConstitutionalLaw 1169 (Aspen 4th ed 2001).
55 531 US at 106. The captions on many obscenity cases made this quite clear, naming no person, just the inanimate object. See, for example, United States v 12 200-Ft Reels of Super 8MM Film,
413 US 123 (1973); United States v 56 CartonsContaining19,500 Copies of a Magazine Entitled "Hellenic Sun", 373 F2d 635 (4th Cir 1967).
56 Bush, 531 US at 106.
57 Id.
52

53
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Amendments. 58 Unlike its predecessors, however, the Bush majority explicitly disclaims any role as a broad agent of destruction. The role in
which it casts itself is, instead, that of restorer of order. This is a role author Tom Wolfe once ascribed to the waitresses at Schrafft's, whose activities, as he described them, " had much in common with those of the Bush
majority. According to Wolfe, at Schrafft's "esthetic regularity" and uniformity was all important:
[T]he idea was to pace one's consumption along with everyone else's
at the table, so that one did not finish up more than thirty seconds
ahead of anyone else and, furthermore, so that one's very last bitethe final shape-would be a perfectminiature of the original cheeseburger ... with precisely the same proportions of hamburger, cheese,
and bread ... as the cheeseburger ... had at the outset.6°

Another way of phrasing the central question posed by the equal
protection holding of Bush v Gore would then be, when does the Consti-

tution permit
one to order simply a plain hamburger or a grilled cheese
• ,61
sandwich? And when will the courts intervene to reestablish the proportions, like the waitresses at Schrafft's who, "underst[anding] ... about the

final shape and its importance," whisk away one's plate to add just the
right amount of extra cheese when a careless customer, having "eaten it
incorrectly" would otherwise be left with "a perfect mini-burger
two
6
inches in diameter ... except that the cheese was all gone"?

Weinberger,422 US at 772 (Rehnquist).
Tom Wolfe, Honks and Wonks in Mauve Gloves and Madmen, Clutter and Vine 216, 277
(Farrar 1976).
58

59

60

Idat227.

One context in which this question will inevitably come up is that of the continuing viability
of local community standards for obscenity, a question the Court began to take up last term, but has
yet to answer definitively. See Ashcroft vACLU, 122 S Ct 1700 (2002) (rejecting a facial challenge to
the community standards component of the Child Online Protection Act, but remanding for further
factfinding). The possibility that varying community standards may raise constitutional issues potentially extends far beyond the obscenity context, however.Thus, for example, Justice Marshall's dissent
in Strickland v Washington, 466 US 668,708 (1984) noted, with respect to a claim of ineffective assistance of counsel, that "[t]he debilitating ambiguity of an 'objective standard of reasonableness'... is
illustrated," inter alia, by "the fact that the quality of representation available to ordinary defendants
in different parts of the country varies significantly." Marshall asked, "Should the standard of performance mandated by the Sixth Amendment vary by locale?" Id. Bush v Gore may give such questions new salience. For further discussion, see Mary Anne Case, Community Standardsand the Margin ofAppreciation,in Droits de l'Homme et du Citoyen, Grundrechte, Civil Rights (Norbert Engel,
ed) (forthcoming 2003).
62
Wolfe, Honks and Wonks at 227 (cited in note 59).
61
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David P Curriet
Article I, § 8, as you know, grants Congress authority "[t]o promote the Progress of Science and useful Arts, by securing for limited
Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries." Congress exercised this authority from
the beginning, providing copyrights for authors and patents for inventors, to encourage their writings and discoveries respectively.'
As members of the House pointed out when the First Congress
refused to finance a scientific expedition to Baffin's Bay, however, the
clause in question gave Congress power only to provide for patents
and copyrights, not to promote knowledge generally.2 Congress's most
significant contribution to science and learning during the first half of
the nineteenth century was based upon quite another grant of authority.
Ever since George Washington was President there had been
proposals to establish in the District of Columbia, over which Congress had the power of "exclusive legislation," institutions that Congress might not have authority to set up elsewhere -such as a university, a vaccine agency, or a bank. So long as the institution was truly
local, bien entendu, there was no constitutional difficulty. Every endeavor to employ authority over the seat of government as a pretext
for evading limits on congressional powers within the states, however,
had so far been rightly rejected.'
Then, in 1829, an Englishman named James Smithson died, bequeathing to the United States (on certain contingencies that need
not concern us here) a substantial sum of money "to found at Wash-

t
Edward H. Levi Distinguished Service Professor of Law, The University of Chicago.
This Essay is an extract from the third volume in my series The Constitution in the Supreme
Court (forthcoming 2004).
1 See Act of April 10, 1790, 1 Stat 109 (patents); Act of May 31, 1790, 1 Stat 124 (copyrights). See also David P. Currie, The Constitution in Congress: The FederalistPeriod, 1789-1801
91-93 (Chicago 1997).
2
See Currie, FederalistPeriod at 93 (cited in note 1).
3
See David P. Currie, The Constitution in Congress: The Jeffersonians, 1801-1829 255,
297-98, 300, 302 (Chicago 2001); Currie, Federalist Period at 71-72, 79 n 190, 222-23 (cited in
note 1) (examining several failed spending proposals that would have extended congressional
power). As late as 1841, President Tyler vetoed a bill to establish a "Fiscal Corporation of the
United States" in the District partly on the ground that Congress could not "invest a local institution with general or national powers." See David P. Currie, The Constitutionin Congress: Descent into the Maelstrom, 1829-1861 ch 3 (forthcoming 2004).

65
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ington, under the name of the Smithsonian Institution, an Establish-

ment for the increase & diffusion of knowledge among men."' The
requisite contingencies having occurred, President Jackson in late
1835 called Congress's attention to the legacy.5 Congress promptly

passed a statute authorizing the President to appoint an agent to pursue the claim before the British courts and appropriating up to
$10,000 to cover the attendant expenses. Once collected, the legacy

was to be applied, "as Congress may hereafter direct," to the object
specified in Mr. Smithson's will.6
Two years later, President Van Buren reported that the money
had been duly collected and deposited in the Treasury, where it
awaited Congress's further orders.7 Nearly a decade elapsed before
Congress responded, and the passage was rocky. But in August 1846
President Polk finally signed the bill establishing the Smithsonian Institution according to the terms of the bequest.!
Part of the delay stemmed from differences of opinion over the
nature of the projected institution. Rhode Island Senator Asher Robbins, reflecting the views of several prominent sages consulted at the
President's request, proposed a university; former President John
Quincy Adams plumped for an observatory, which he had once urged
Congress to establish with its own money., "In 1846, however, the
country was prepared to expect it to be a general agency for the advancement of scientific interests of all kindsfish,... [and] universal."10

... catholic,..

.

unsel-

4
The will is printed in George Brown Goode, ed, The Smithsonian Institution,1846-1896:
A History of its FirstHalf Century 19-20 (City of Washington 1897). See also id at 22:

The motives which actuated Smithson in mentioning the United States as his residuary
legatee, rather than any other government or institution, must remain in doubt, for he is
not known to have had any correspondent in America, nor are there in his papers any reference [sic] to it or its distinguished men.
5
"The Executive having no authority to take any steps for accepting the trust and obtaining the funds, the papers are communicated with a view to such measures as Congress may
deem necessary." Andrew Jackson, Special Message to the Senate and House of Representatives
(Dec 17, 1835), in James D. Richardson, ed, 4 A Compilation of the Messages and Papersof the
Presidents1406 (Bureau of National Literature 1897).
6
Act of July 1, 1836, 5 Stat 64. Sections 1 and 3 of the statute repeated the terms of the
bequest almost verbatim. The amount of money paid into the Treasury was reported to be
$515,169. See Act of August 10, 1846,9 Stat 102, § 2.
7
Martin Van Buren, Special Message to the Senate and House of Representatives (Dec
6, 1838), in Richardson, ed, 4 Messages and Papers of the Presidentsat 1723 (cited in note 5).
8
See 9 Stat at 102.
9 See George Brown Goode, The Founding of the Institution, in Goode, ed, The Smithsonian Institution 25, 32-36 (cited in note 4) (discussing the various proposals for carrying out
Smithson's bequest). For a discussion of Adams and the observatory, see Currie, The Jeffersonians at 310-12 (cited in note 3); for Adams's active role in promoting the Smithsonian, see Samuel Flagg Bemis, John Quincy Adams and the Union ch XXIII (Knopf 1956).
10 Goode, Foundingof the Institution at 49 (cited in note 9).
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And so it was. The statute directed the Board of Regents of the

new Institution to construct a building in Washington containing
"suitable rooms" for "objects of natural history, including a geological
and mineralogical cabinet; also a chemical laboratory, a library, a gallery of art, and the necessary lecture rooms.""
All relevant objects belonging to the United States and located

in Washington, as well as Smithson's own collection, were to be transferred to the Institution. The Regents were also authorized to acquire
''new specimens" and instructed to compile "a library composed of
valuable works pertaining to all departments of human knowledge."

Interest from the bequest was appropriated to cover the Institution's
expenses, together with an unspecified sum from general revenues to

help cover the cost of construction. The principal was to remain untouched.'2
Thus Mr. Smithson's money was to be used chiefly to establish a

museum, a library, and other facilities not for the government's own
use but rather, in the terms of the will itself, "for the increase & diffu-

sion of knowledge." From the outset some had denied that that was
any of the government's business.
When President Jackson first referred Smithson's bequest to
Congress, both John C. Calhoun and his South Carolina colleague
William C. Preston predictably objected that Congress could not ac-

cept it. 3 Adams predictably replied in the House that Congress had
11 9 Stat at 104, § 5.
See id at 102-05, §§ 2, 5, 6, 8. Advances from the Treasury were to be repaid out of ac12
cumulating interest, but that did not make the project easier to sustain; even a loan must be justified as necessary and proper to some enumerated power. Interest not needed for purposes of
the Institution itself was to be expended as the Regents thought best "for the promotion of the
purpose of the testator." Id at 105-06, § 9. The following section, id at 106, § 10, required the
holder of any future copyright to deliver copies of the copyrighted work to the Institution and to
the Library of Congress, with no mention of compensation. The acquisition of books and other
works is necessary and proper to the establishment of libraries, but why it did not offend the
Takings Clause to make contributions to the Government a condition of copyright protection
seems to call for explanation.
13 See 12 Register of Debates in Congress 1375 (Gales and Seaton 1836) (Sen William C.
Preston) ("[The donation] was general in its terms, and not limited to the District of Columbia;
it was for the benefit of the United States, and could not be received by Congress"); id at 1376
(Sen John C. Calhoun) ("He understood the Senators, on all hands, to agree that it was not in
the power of Congress to establish a national university," and "[h]e thought that acting under
this legacy would be ... the establishment of a national university."). Calhoun repeated his objection in 1839. See Daily Natl Intelligencer 2 (Apr 8,1839), reprinted in Clyde N. Wilson, ed, 14
Papers of John C. Calhoun 576, 576-78 (South Carolina 1981). Preston added the quaint argument that the United States could not receive legacies even for national purposes, see 12 Register of Debates at 1374, but that was singularly unpersuasive; acceptance of private funding as an
alternative to taxation would seem necessary and proper to the exercise of each of the enumerated powers. On the other hand, the fact that in the end the Institution would soak up no tax
revenues made it harder rather than easier to sustain, for it meant one could not defend it on
the basis of President Monroe's broad reading of the spending power. See Currie, The Jeffersonians at 300 (cited in note 3).
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full authority to put the money to use in the District of Columbia.'
South Carolina Representative Alexander Sims returned to the attack
in 1846: Only a local legislature in the District could administer such a
legacy, as "the Government was not instituted for any such purposes
as the administration of charities"; and "[i]t was not intended that this
fund should be applied to the exclusive purpose of the use of the District of Columbia."'"
Congress passed the bill anyway, and that strict constructionist
James Knox Polk signed it into law. One can hardly avoid the conclusion that in so doing they played fast and loose with the power to legislate for the seat of government. For nobody pretended that the Institution was especially intended to serve the few residents of Washington; the debate was about creating a great national resource for the
whole country. The same was true when Congress established a national art gallery in 1860. 16 These were at least arguable cases, for District people would benefit from these institutions in common with
everyone else. The ruse had been laid bare, however, two months before the National Gallery bill was adopted, when Congress brazenly
established the United States Agricultural Society in the District of
Columbia-which even at that time was hardly renowned for either
its produce or its pigs.
One final aspect of the Smithsonian legislation deserves mention.
Section 1 of the statute described the Institution as an "establishment" consisting of an assortment of ranking federal officials, from
the President, Vice President, and Cabinet through the Chief Justice,
the Commissioner of Patents, and the Mayor of Washington.'8 Their
task was "the supervision of the affairs of [the] institution and the advice and instruction of [the] board of regents,,' 9 to whom the conduct
14
See 12 Register of Debates in Congress 79 (Gales and Seaton 1836) (Appendix). See
also id at 1375 (Virginia Sen Benjamin Leigh) ("Congress was the parenspatriae of the District
of Columbia ... and could therefore very properly receive this trust for a charitable purpose in
the District of Columbia."); id at 1376-77 (New Jersey Sen Samuel Southard) ("[I]n his opinion,
the most rigid construction of the constitution would not be adverse to the bill [establishing the
Smithsonian Institution]."). James Buchanan of Pennsylvania said it was all right because the
United States would be acting as trustee for Smithson's estate, id at 1377; he failed to explain
how that fiction connected the proposal with any of Congress's powers.
15 Cong Globe, 29th Cong, 1st Sess 738 (Apr 28, 1846). F.P. Stanton of Tennessee repeated
the simplistic answer: "[T]his institution, located within a territory over which Congress has exclusive jurisdiction, surely cannot involve the exercise of a power unauthorized by the Constitution." Cong Globe App, 29th Cong, 1st Sess 891 (Apr 22, 1846).
16 See Act of June 15,1860, 12 Stat 35.
17 See Act of April 19,1860, 12 Stat 12.
18 9 Stat at 102.
19 Id at 105, § 8.The early members of the Establishment established a precedent of taking
their responsibilities lightly:

The Establishment, though exercising constant supervision over the affairs of the Institution, being represented upon the Board of Regents by two of its members,... has never
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of "the business of the ...institution" was entrusted.' Three members
of the Establishment (the Vice President, the Chief Justice, and the
Mayor) were to sit on the Board of Regents, along with three members of each House (to be chosen by their respective chambers), and
"six other persons" to be appointed "by joint resolution of the Senate
and House of Representatives."2' The Regents in turn were to elect a
"secretary" who, among other things, was to "take charge of the building" and "discharge the duties of librarian and of keeper of the museum"; in effect, he was to be chief executive officer of the entire Institution."
What was this Institution, anyway? If it were a government
agency, the provisions for its governance posed a nightmare of separation of powers problems. "Officers of the United States" were supposed to be appointed by the President and the Senate (or sometimes
by the President alone, the heads of departments, or the courts), not
by Congress or one of its Houses. 3 No one was supposed to hold "any
office under the United States" and a seat in Congress at the same
time." No member of the House or Senate was supposed to be appointed to "any civil office under the authority of the United States"
created during his term.2 Yet under the statute Congress named
members of the Board of Regents, Congressmen served as Regents,
and several were appointed during the term in which the Institution
was established. If Regents were federal officers, all of this was flatly
unconstitutional.26
deemed it necessary to take any formal action at its meetings, save to adopt ... a code of
by-laws, and to listen from time to time to general statements by the Secretary in regard to
the condition and affairs of the Institution.
George Brown Goode, The Establishment and the Board of Regents, in Goode, ed, The Smithsonian Institution 59,60 (cited in note 4).
20 9 Stat at 103,§ 3.
21 Id.
Id at 103, 105, §§ 3, 7. See Goode, The Establishment and the Board of Regents at 61
22
(cited in note 19) ("The executive officer of the Board of Regents is the Secretary of the Institution, who is elected by them. The duties and responsibilities of Secretary are such as in other institutions usually belong to the office of Director."). The provisions respecting the Establishment, the Board of Regents, and the Secretary remain substantially unchanged today. See 20
USC §§ 41-43,46 (2000).
23 US Const Art II, § 2. See Buckley v Valeo, 424 US 1, 124-41 (1976) (holding that certain
provisions of the Federal Election Campaign Act of 1971 violated the Appointments Clause, Art
II, § 2, cl 2).
24 US Const Art I, § 6.
25 Id.
26 Moreover, arguments against the inclusion of the Chief Justice can be made on the basis
of Article III, § 2, which limits federal courts to the decision of judicial "cases" and "controversies." From the beginning, however, judges for better or worse have accepted nonjudicial responsibilities to be exercised outside the court itself; there is no explicit bar to their holding two
offices at once, so long as they do not serve in Congress See Mistretta v United States, 488 US
361, 397-408 (1989) (holding that "the principle of separation of powers does not absolutely
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The statute did not say whether the Institution was a government

agency. Not every organization created by Congress is. The Bank of
the United States was not; it was a largely private corporation. The
Smithsonian, in contrast, was financed with money that had been
given to the United States, and its "Establishment" was made up entirely of federal officers.27 Both they and the Regents were unpaid for
their services to the Institution," but that seems immaterial; compensation is not central to the purposes of any of the relevant provisions.2
More pertinent, perhaps, is the fact that the Institution's functions
were proprietary rather than governmental; as an original matter one
might argue that the separation-of-powers provisions with which we
are concerned, like certain intergovernmental immunities, apply only
to the business of governing, not to government-run business.' One
prohibit Article III judges from serving on commissions"); Currie, FederalistPeriod at 209-10,
274 n 310 (cited in note 1) (discussing the diplomatic adventures of Chief Justices Jay and Ellsworth). If the Regents could be characterized as "heads of departments," there was no difficulty
with the Secretary's selection, but the supervisory powers of the Establishment suggested that
its members, rather than the Regents, might occupy that position. For objections to the appointment of members of Congress based on the Ineligibility and Incompatibility Clauses, see
Cong Globe, 29th Cong, 2d Sess 191 (Jan 16,1847) (Florida Sen James Westcott) ("The office of
regent was a civil office-and the Constitution prohibited members of Congress from being appointed to any office created 'during the term for which they were elected."'); Cong Globe, 30th
Cong, 2d Sess 23 (Dec 11, 1848) (Tennessee Rep Andrew Johnson) (raising an incompatibility
objection to "the same individuals holding at the same time the office of members of Congress
•..and the office of regents of [the Smithsonian Institution]"). The Appointments Clause argument was apparently not made.
27
Stressing "the substantial federal funding" of the Institution and "the important supervisory role played by governmental officials," the D.C. Circuit held in 1977 that the Smithsonian,
as an "independent establishment of the United States," was a "federal agency" for purposes of
the Federal Tort Claims Act, 28 USC § 2671 (2000). See Expeditions Unlimited Aquatic Enterprises, Inc v Smithsonian Institution, 566 F2d 289, 296 & n 6 (DC Cir 1977). Subsequently the
same court held that the Smithsonian was neither an "establishment in the executive branch of
the Government" (because not entrusted with the execution of laws or subject to Presidential
direction) nor an "authority of the Government of the United States" (because not exercising
"governmental authority") within the meaning of the Privacy Act, 5 USC § 552a et
seq (2000).
Dong v Smithsonian Institution, 125 F3d 877,878-82 (DC Cir 1997). Compare Cotton v Adams,
798 F Supp 22 (D DC 1992) (holding that the Smithsonian Institution is a federal agency under
the Freedom of Information Act, whose definitions the Privacy Act incorporates). The Smithsonian (as of November 2002) describes itself as a "trust instrumentality of the United States."
online at http://www.si.edu/oeema/LETSDOBZweb.html (visited Nov 13,2002).
28 See 9 Stat at 103, §3.
29 See Currie, The Jeffersoniansat 72 (cited in note 3) (discussing this question in
the context of the Incompatibility Clause of Article I, § 6).
30 Compare Dong, 125 F3d at 877-92 (immunity from Privacy Act). See also United
TransportationUnion v Long Island Rail Road Co, 455 US 678, 685 (1982) (erstwhile immunity
from federal regulation); South Carolina v United States, 199 US 437,452 (1905) (tax immunity);
Bank of the United States v PlantersBank, 22 US 904, 907-08 (1824) (immunity from suit). The
dangers of generalization in this field, however, are suggested by the wholly inappropriate application of the same distinction in the so-called "market participant" exception to the negative
effect of the Commerce Clause on state authority. See Reeves v Stake, 447 US 429, 436-39
(1980); David P. Currie, The Constitution in the Supreme Court: The Second Century 583-84
(Chicago 1990) (explaining how proprietary discrimination could be used to circumvent the
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