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Abstract
The relationship between de jure and de facto judicial independence is much debated in the
literature. Some studies find no relationship between the formal rules governing the structure of
the judiciary and its de facto independence. Other studies find a significant correlation between
de jure and de facto judicial independence, with one study even touting de jure judicial
independence as the most powerful predictor of de facto judicial independence. This paper sets
out to explain these divergent findings by reassessing the relationship between de jure and de
facto judicial independence using data on de jure judicial independence from the Comparative
Constitutions Project and a new measure of de facto judicial independence from Linzer and
Staton. The resulting analysis addresses many of the empirical problems in the existing
literature, providing a robust test of the effect of de jure judicial independence on de facto
judicial independence. Our findings indicate that rules governing the selection and removal of
judges are the only de jure protections that actually enhance judicial independence in practice.
This effect is strongest in authoritarian regimes and in contexts with checks on executive
authority.

Judicial independence is everywhere these days, and there seems to be a normative
consensus that it is a good thing. The General Assembly of the UN supports it; the World Bank
and other donors spend significant funds promoting it; and governments, both democratic and
authoritarian, proclaim its existence. Despite all this effort and normative support, we know
relatively little about the makeup and determinants of judicial independence. Judicial
independence has become like freedom: everyone wants it but no one knows quite what it looks
like or how to get it, and it is easiest to observe in its absence. We think we can tell when judges
are dependent on politicians or outside pressures, but it is much more difficult to saying
definitively when judges are independent.
This paper focuses on the relationship between constitutional guarantees of judicial
independence and de facto independence. Our inquiry follows Hayo and Voigt (2007; 2012) in
their exploration of the relationship between de jure and de facto independence. Their general
result is that, while de jure judicial independence is not closely related to de facto independence,
it is still the single most important determinant thereof (Hayo and Voigt 2007). This result
provides direct evidence to corroborate the finding that de jure judicial independence improves
de facto human rights protection, a relationship that is presumably mediated by de facto judicial
independence (see, for example, Camp Keith et al. 2009). However, the results from these
studies are at odds with much of the extant literature, which is skeptical of the role that
parchment barriers play in creating independent judiciaries (Larkin 1996; Helmke and
Rosenbluth 2009). We explore the relationship in further depth in hopes of reconciling the
results reported by Hayo and Voigt with the common perception that parchment barriers are
insufficient to create judicial independence. In particular, we seek to identify the conditions (if
any) under which a relationship between de jure and de facto judicial independence holds. We

use the data to try to tease out broader implications for our understanding of when de jure
constitutional law is likely to affect de facto institutional practice.
The paper is organized as follows. We begin with some conceptual considerations,
providing our definition of judicial independence and some theory about why one might expect
an association between de jure and de facto judicial independence. We then introduce the six
aspects of constitutions that we expect to enhance judicial independence in practice, explain how
we operationalize those concepts, and provide some data on the prevalence of those aspects in
constitutions written around the world since 1789. We then turn to the statistical analysis, where
we first try to reproduce the findings of Hayo and Voigt using different data and measures and
then conduct an original analysis that focuses on the individual aspects of constitutions we
expect to enhance independence. Our empirical analysis concludes with two case studies: the
Philippines and the Maldives. We conclude that the only provisions in constitutions that affect
de facto judicial independence are the ones that are self-enforcing as a result of competition
between the executive and legislative branches. Specifically, we argue that judicial
independence is enhanced in practice when both the selection and removal process for judges is
one that ensures those judges are not dependent on any particular political actor. This effect is
strongest in contexts where executive authority is checked by other political actors and in
authoritarian regimes. This is an important finding that has implications for institutional reform
strategies and for our understanding of the effectiveness of parchment barriers.
Conceptualizing Judicial Independence
As the introduction suggested, many actors agree that judicial independence is important,
but the concept is often poorly specified. Many definitions fail to articulate who the judges are
supposed to be independent from, toward what end, and over what set of cases. One might wish

for judges to be independent from the parties to a particular case; from political pressures from
government; from ideologies that might lead to bias in particular cases; and even from other
judges (see Ramseyer and Rasmusen 2007). The concept risks dilution into one so thin as to be
meaningless. More rigorous definition is in order (Burbank and Friedman 2002).
Fortunately, some progress has been made. Rios-Figueroa and Staton (2011) review
various concepts of judicial independence, operationalized in Linzer and Staton (2011). Linzer
and Staton characterize a judge as independent “in so far as her decisions reflect her evaluation
of the legal regard and in so far as those decisions are respected by government officials.” This
concept incorporates two slightly different dimensions: autonomy (the ability to decide freely in
accordance with the best view of the law) and power or efficacy (the ability to make decisions
stick.) This is the same set of dimensions articulated in Rios-Figueroa (2011). Similarly,
Garoupa and Ginsburg (2009) lay out a dynamic model in which a judiciary can shift along two
dimensions: independence/accountability and strength/weakness. These dimensions roughly map
onto those of Rios-Figueroa and Linzer/Staton.
The concept of independence can also vary across areas of the law, types of cases and
courts within a single jurisdiction. Judiciaries differ in their levels of independence and also the
scope of activity over which they are independent. Independence is thus a two-dimensional
problem: one can imagine a judiciary that is very independent but only has a narrow scope of
activity, or conversely, a judiciary that is highly responsive to manipulation and governs a wide
range of activity. It is also possible to have, as John Ferejohn (1999) put it, independent judges
with a dependent judiciary, in which the overall judiciary is subject to pressures while
individuals within it are not.

Notwithstanding all these nuances, at its core, judicial independence involves the ability
and willingness of courts to decide cases in light of the law without undue regard to the views of
other government actors. Given all the other values that we might want out of a judiciary, such as
consistency, accuracy, predictability, and speedy decision-making, it is not clear that this is the
supreme quality we want to observe. But it is, nevertheless, an important component in many
definitions of judicial quality, and a judiciary that repeatedly decides cases in legally implausible
ways under the influence of government actors is likely to suffer a decline in its reputation for
independence and quality (Vanberg 2005; Staton 2011).
However conceived, judicial independence can vary across and even within particular
courts. In particular, we ought to consider that different courts within the same country can have
different levels of independence. A local court may be quite independent of local government but
beholden to senior judges who control promotions (Ramseyer and Rasmusen 2007). A Supreme
Court might receive no political influence or pressure, yet be so ideologically in line with
government that it never rules against it in salient cases (Silverstein 2008). The Supreme Court
may be independent but local courts corrupt (as in India, for example). In our analysis, we focus
on the independence of the highest ordinary court in the jurisdiction so as to reduce these
dimensions of variance to make the analysis manageable.
As a final preliminary point, it is becoming increasingly clear that democracy is not a
prerequisite for judicial independence (Moustafa 2007; Moustafa and Ginsburg 2008). Many
general theories of judicial independence focus on the link with political competition, and it is
probably true that judges as a general matter have greater levels of independence in democracies
than in dictatorships. However, it would be overstated to say that democracy is a strict
requirement for judicial independence.

Why Might Text Matter?
It is a general challenge to the empirical study of constitutions to understand exactly
when and how formal provisions might make a difference. The general understanding of the
literature is that constitutional arrangements work only when they are likely to be self-enforcing,
in the sense that there is no external actor needed to police the bargain (Ordeshook 1991;
Weingast 1997). Publicly available textual provisions help facilitate self-enforcement by
providing a clear focal appoint around which the subjects of the Constitution can concentrate
their enforcement efforts (Carey 2000; Elkins et al. 2009). But these general intuitions do not
speak directly to judicial independence.
Let us start by acknowledging that among constitutional branches, the judiciary is fairly
weak. Lacking the proverbial pen or the sword, the judiciary ultimately relies on a stock of
political capital among key audiences that can help it to enforce its decisions (such as the police
or executive) or defend it against attack from other actors (such as the general public). The
comparative literature on courts has documented in many countries how judges exercise
strategies to help build up their power and reputation among different audiences (for a review of
this literature, see Helmke and Rosenbluth 2009). For example, Garoupa and Ginsburg (2009)
distinguish internal and external audiences for individual judicial decision-making: internal
audiences are those within the judiciary itself, while external audiences include lawyers, the
media or the general public. Staton (2011) analyzes instances in which judges “go public” with
decisions. Different legal systems emphasize different balances among internal and external
audiences, but either way, the judiciary requires some sort of external support.
Textual provisions on judicial independence serve to insulate the judiciary from other
actors. Such provisions come in several varieties. Some specify details about appointment,

promotion and removal of judges. To the extent that these identify multiple constitutional actors
who must be involved, they may be self enforcing. For example, if a constitution requires the
legislature to propose judges for appointment by the president, it seems unlikely that the
president would be able to appoint candidates without legislative proposal because the legislature
might retaliate (by cutting the budget, for example). Thus, we expect that text will be more likely
to facilitate practice when it designates multiple bodies to be involved in appointment, promotion
or removal processes for judges because each body involved in the process has the incentive and
power to protect their constitutionally assigned powers.
Other provisions may require an external audience that supports the judiciary. For
example, consider Constitutions that explicitly state the judiciary shall be independent – about
64% make such a declaration. If the judiciary makes a decision that is unpopular with the
executive or legislature, then simply having a few words in the constitution that guarantee the
independence of the judiciary is unlikely to prevent either of these bodies from curtailing judicial
independence. For such a provision to be effective, it needs to be increase the probability that an
external audience will be willing to punish actors that infringe upon the principle of judicial
independence. Similarly, some provisions require actors to monitor violations and enforce
norms when they are violated. Provisions of this sort come in many varieties: long terms for
judges, protection of judges’ salaries, prohibition of mandatory retirement ages, etc. Given the
coordination problems surrounding such enforcement, we expect that enforcement will be more
likely for provisions that are more specific. A blanket guarantee of judicial independence is less
likely to be enforced by external actors than life terms for judges or salary guarantees. For the
former, there is too much uncertainty about the meaning of judicial independence (scholars
cannot even agree on how to define it), and this will prevent coordination. For the latter, the

provisions are very clear, which makes coordination more likely because actors will be able to
agree on both the meaning of the provision and, as a result, when violations of that provision
occur.
Elsewhere, we have argued that executive and legislative power depends on the number
of powers assigned to the respective branches (Elkins et al. 2012). Each additional power
granted to the executive and legislative branches gives them either greater agenda control or a
greater ability to punish the other branch. Both of these aspects of political power increases the
range of policies that one branch can pressure the other into approving. Judicial independence
does not work in the same way because the judiciary is not being empowered by the constitution.
Instead, the constitution protects the judiciary from the other branches of government. As a
result, any gap in that protection creates an opportunity that the other branches of government
can exploit.
Take, for instance, the selection and removal procedures of judges. Consider a
constitution that provides strict procedures for the selections of supreme court justices, so that
the executive submits a candidate to the legislature from a list of judges created by a judicial
council and the legislature must approve the candidate by a supermajority vote. Such a
procedure would seem to guarantee that the judges selected to serve on the supreme court are not
biased towards any particular political actor. Now assume that, in that same constitution, the
procedure to remove supreme court justices is dominated by the executive. In this fictitious
constitution, even though the justices selected for the supreme court are fairly independent, they
will be forced to keep the executive happy to remain in office. Supreme court judges that are
dependent on the executive to remain in office will undermine judicial independence throughout
the judiciary.

Unlike our theory of executive and legislative power, our theory of judicial independence
is not additive. Simply adding more de jure protection is not expected to increase judicial
independence in practice because those who wish to interfere with courts need only find one hole
in the judicial armor to exploit. Instead of treating each different aspect of de jure protection as
contributing equally to de facto judicial independence, we expect that multiple aspects of de jure
judicial independence must be combined for that protection to be effective. Specifically, we
think that combining selection and removal procedures that involve multiple actors will enhance
de facto judicial independence. After all, it is those aspects of de jure protection that allow the
selection of independent judges who lack fear of arbitrarily being removed from office, and those
same aspects are the ones that do not require external actors to be self-enforcing.
There is, of course, nothing determinative about text. There is no guarantee that textual
provisions will be observed or that they will facilitate coordination. Indeed, in earlier work, we
found an increasing gap between constitutional text and constitutional practice as the documents
matured over time (Elkins et al. 2009: 30). Our argument here is probabilistic. Ceteris paribus,
textual promises will facilitate enforcement to the extent that they raise the visibility of judicial
independence for simple coordination matters or designate multiple officials to be involved in
institutional processes related to the judiciary.
Components of De Jure Judicial Independence
There are few studies that specify which aspects of constitutions should enhance judicial
independence. Hayo and Voigt (2007) identify 12 aspects of the law that enhance judicial
independence in practice. Their list is the most comprehensive and includes everything from
basic declarations of judicial independence to the selection and removal procedures for judges to
whether or not judges are required to write justify their decisions in writing. Camp Keith et al.

(2009) argue for a list of de jure protections similar to that of Hayo and Voigt (2007). Their list
has 9 items. It excludes some questionable items from Hayo and Voigt’s (2007), list like
requiring judicial opinions; and adds other items that they think are important, like the presence
of a hierarchical system and the absence of exceptional courts. At the other extreme, RiosFigueroa (2011) lists only three aspects of constitutions that enhance judicial independence: the
selection procedure, the removal procedure, and the tenure of judges. Notably, the more
expansive lists contain items that deal with the power of the judiciary – e.g. the presence of
judicial review and the absence of exceptional courts –, while the more concise list developed by
Rios-Figueroa (2011) only includes items thought to foster an autonomous judiciary.
The latter is more in line with our theory, which suggests that the role of the constitution
is to create a judiciary that is autonomous from the other branches of government. As a result,
the aspects of the constitution we examine all enhance the autonomy of the judiciary. Our list is
more expansive than the list created by Rios-Figueroa (2011), though, as we include some items
from Hayo and Voigt (2007) and Camp Keith et al. (2009). Specifically, we focus on six aspects
of the constitutions that we expect to enhance the autonomy of the judiciary:
1) Statement of Judicial Independence. Our first criterion is simply nominal: we
ask whether the constitution contains an explicit declaration regarding the
independence of the central judicial organ. This is the variable analyzed in Hayo
and Voigt (2010). Recall that we are skeptical about the effect such a declaration
will have on judicial independence in practice, but in theory (and according to
some of our predecessors), a declaration of judicial independence in the
constitution should enhance independence in practice.

2) Judicial tenure. The founders of the US Constitution felt that they needed to
give judges lifetime appointments to enhance independence. In some countries,
however, judges are subject to limited tenures that vary from one year (e.g.,
Syria’s Constitution of 1930, which required judges to be elected each year by the
general meeting of the Court of Cassation) to fifteen years (e.g. Mexico after
1994). Hayo and Voigt (2007) code judges with limited tenures as having more
independence if they are only allowed one term, on the theory that judges with
single terms will be less beholden to politicians involved in reappointment. RiosFigueroa (2011) asks whether the term length of judges is longer than the term of
those who appoint them. We prefer a stricter approach than either of these: we
expect tenure to enhance judicial independence only if it is for the life of the
judge.
3) Selection Procedure. To be able to issue independent decisions, the judiciary
must be sufficiently insulated from political pressures to decide cases. The
procedures for judicial appointment and removal go to this set of issues. For
appointment process to the highest court, we look at the body that must nominate
and approve appointments. We consider appointment processes that involve a
judicial council or involve two (or more) bodies as enhancing judicial
independence, at least relative to systems in which the executive or legislature can
appoint judges unilaterally.
4) Removal Procedure. Even if judges are independently appointed, they will not
be independent if they are under constant threat of being removed from office.
For the removal procedure, we focus on whether or not the constitution regulates

judicial removal and, if so, who proposes removal. The judiciary should be more
independent if judges cannot be removed, removal requires the proposal of a
supermajority vote in the legislature, or if the public or judicial council can
propose removal with approval by another political actor.
5) Limited Removal Conditions. Beyond the removal procedure, we believe that
the conditions under which judges can be removed affects judicial independence.
If the constitution explicitly limits removal to crimes and other issues of
misconduct, treason, or violations of the constitution, we expect the judiciary to
be more independent.
6) Salary Insulation. It is usually assumed that judges will be more independent if
their salaries are protected from reduction. The logic is that political actors might
seek to punish judges by reducing their salaries in response to adverse decisions.
Many constitutions thus prohibit reductions in salary, and we suspect that this
prohibition creates more independent judiciaries.
To measure these six aspects of de jure judicial independence, we use data from the
Comparative Constitutions Project (CCP), a large project to identify and code the formal aspects
of the world’s constitutions since 1789 (Elkins et al. 2011).1 For each aspect, we create a binary
variable, which is coded one when that aspect of the Constitution is expected to enhance judicial
independence in practice and zero otherwise. Thus, we expect to observe a positive relationship
between these de jure protection and de facto judicial independence in the analysis below.
Before we turn to this analysis, though, let us first briefly describe the distribution of de
jure protection of judicial independence. Table 1 provides the percentage and number of

1

The specific variables and coding rules used to operationalize these aspects of constitutions are provided in table
A1 of the appendix.

constitutions that protect each of the six aspects of de jure judicial independence for constitutions
in-force in 2010 (columns 2-5) and all constitutions written since 1789 (columns 6-9). Given the
importance placed on judicial independence by the international community, one might expect
the vast majority of constitutions to contain strong de jure protection of this ideal. However,
constitutional protection of judicial independence is sparse. Only one aspect of de jure judicial
independence is protected by most constitutions: a declaration of judicial independence, which
is found in 64% of all constitutions and 77% of in-force constitutions. Notably, this is probably
the aspect of de jure judicial independence that we theorize will be the least effective.
Other aspects of de jure protection are found in far fewer constitutions. Looking at the
whole sample of constitutions, there is no aspect of de jure judicial independence besides a
formal declaration that is found in the majority of constitutions. For most of these aspects, the
constitution is simply silent on these issues. The term length is not specified in 58% of
constitutions, no removal procedure is provided for judges in 48% of constitutions, and there is
no mention of salary protection in 83% of constitutions. The exception is the selection
procedure, where a procedure is specified in 70% of constitutions, but in most of these
constitutions, the selection procedure is not one that we believe will enhance judicial
independence. Still, on average, constitutions are silent on 3 of the 6 aspects of de jure judicial
independence elaborated above.
Poor de jure protection of judicial independence is worrisome. Any gaps in de jure
protection provide an opportunity for executive and legislative actors to influence the judiciary,
but few constitutions provide comprehensive de jure protection. Only 3 constitutions (2 of these
are in-force) protect all six of the aspects of de jure judicial independence and only 30 (16 inforce) protect 5 of the 6 aspects of de jure judicial independence. The vast majority of

constitutions (76% over all and 54% of in-force constitution) protect fewer than 3 of the 6
aspects. These gaps provide mechanisms for government actors to influence the judiciary,
creating the possibility that whatever de jure protection is actually in place will look ineffective.
Although there has been some improvement in de jure protection of judicial independence
recently, as indicated by the fact that in-force constitutions better protect judicial independence
than older constitutions, most countries still protect fewer than half of the aspects of de jure
judicial independence that we expect to be important.
Replication of Hayo and Voigt
One of the only papers to analyze directly the relationship between de jure and de facto
judicial independence cross-nationally is by Hayo and Voigt (2007). To do so, they rely on
subjective indicators of these concepts built by Feld and Voigt (2003). The indicators are based
on a survey distributed to legal experts in each country (e.g. Supreme Court judges, lawyers, and
law professors). From this survey, de jure judicial independence is measured using an additive
index of 12 items, and de facto judicial independence is measured using an additive index of 8
items. Each index is scaled to range from 0 to 1. The resulting data is available for a crosssection of countries – 76 for de jure judicial independence and 67 for de facto judicial
independence – circa 2003 (for a full description of these data, see Feld and Voigt 2003).
Analyzing this data, Hayo and Voigt (2007) find that de jure protection of judicial
independence is not only a significant predictor of de facto judicial independence, but it is the
strongest predictor. Using these result, they argue that “…the most effective way of increasing
de facto [judicial independence] is through the creation of formal laws” (Hayo and Voigt 2007,

286). Given the importance of Hayo and Voigt’s work on this topic, as an initial step in our
inquiry, we seek to replicate their analysis.2
The results of this analysis are provided in table 1. The first column of table 1 provides
the estimates reported in table 2 of Hayo and Voigt (2007). The second column of table 1 is our
(initial) attempt to replicate those results. Although the results are not identical, they are
similar.3 Perhaps the most important similarity is that the two strongest predictors of de facto
judicial independence in column 1 – the Judicial Independence (JI) Index and Legal Confidence
– are the two statistically significant predictors in column 2.

2

The covariates in Hayo and Voigt’s (2007) analysis are as follows: 1) legal confidence – operationalized using
questions about trust in judicial institutions from the World Values Survey; 2) democracy – operationalized using
the average polity score from 1975-1979); 3) press freedom – operationalized using the scores provided by the
Freedom House, circa 2000; 4) religion – operationalized as the percentage of the population from each religion
from La Porta et al. (1999). For our replication below, we use the same variables but operationalize them slightly
differently: 1) legal confidence – same; 2) democracy – averaged from 1970-1995; 3) press freedom – using scores
from 1995; 4) religion – using data from the Association of Religion Data Archives.
3
There are a few notably differences between our data and methods in column 2 and the data and methods
employed by Hayo and Voigt (2007). The first is the countries involved in the analysis. Although both sets of
estimates are based on data from 46 countries, our analysis uses a different set of countries. Cyprus, Jordan,
Malaysia, and Trinidad and Tobago are included in our analysis but not in Hayo and Voigt’s analysis, while Austria,
Belgium, Denmark, and Portugal are included in Hayo and Voigt’s analysis but not in our analysis. Second, some of
the covariates are operationalized differently in our model than in Hayo and Voigt’s model. The most obvious
example is the religion variables, but there are also minor differences in the way that democracy and press freedom
our calculated (see footnote 2). Lastly, Hayo and Voigt use a 2-stage least squares estimator, with instruments for
legal confidence, while we use an ordinary least squares estimator. Any of these differences could explain the
differences between the results reported in columns 1 and 2 of table 1.

Assessing the Robustness of Hayo and Voigt’s Estimates
In their article, Hayo and Voigt (2007) only report the estimates from one statistical
model. As a result, it is difficult to gauge the robustness of their claim about the importance of
de jure judicial independence. The next part of our analysis does exactly that by substituting
alternative measures of de jure and de facto judicial independence for their measures. In doing
so, we are assessing how much their results depend on the measures of these indicators used in
their study.
We start by creating an index of de jure judicial independence based on the six aspects of
constitutions we expect to promote judicial independence in practice. Following Hayo and Voigt
(2007), we create an additive index from these 6 items. The variable included in the statistical
model is the average of that index for each country between 1980 and 2003. Column 3 of table 1
uses this index, rather than Hayo and Voigt’s de jure index, to predict de facto judicial
independence. The index based on the CCP data is a statistically insignificant predictor of Hayo
and Voigt’s de jure index. Furthermore, the magnitude of the coefficient decreases dramatically,
which is true even if we correct for the fact that the scales of the variable are different.
To further assess the robustness of Hayo and Voigt’s results, we next estimated their
model with a different measure of de facto judicial independence. Specifically, we use the
measure created by Linzer and Staton (2011). They use a multi-rater measurement model to
combine 8 extant measures of de facto judicial independence into one measure.4 The advantage
of their approach is that, if each of the component measures is valid, their measure of de facto
judicial independence will be at least as reliable as any of the component measures in any given
country-year. Thus, Linzer and Staton’s measure is at least as reliable at Hayo and Voigt’s
measure (and probably more so). Their measure ranges from 0 to 1 and is available for virtually
4

Feld and Voigt’s (2003) measure is one of the extant measures included in Linzer and Staton’s index.

all countries in the world from 1960-2009, with a mean of 0.45 and standard deviation of 0.31.
To be consistent with the de facto measure produced by Hayo and Voigt (2007), who argue that
judicial independence is a long-term variable and therefore use a measure summarizes the level
of de facto judicial independence over the last 40 years in each country, we take the average of
Linzer and Staton’s measure for each country from 1980-2003.
Columns 4-7 in table 1 use Linzer and Staton’s measure of judicial independence as the
dependent variable. The measure of de jure judicial independence and sample used in the
estimation varies across the columns. In only one model is de jure judicial independence a
significant predictor of de facto judicial independence: column 7, which shows a model in which
the full sample of countries and the de jure judicial independence measure based on the CCP
data are used. However, even in column 7, the magnitude of the de jure judicial independence
variable is tiny in comparison to the estimates reported by Hayo and Voigt (2007).
Our findings suggest that Hayo and Voigt’s results are very sensitive to alternative
measures of de jure and de facto judicial independence. We speculate that this may be because of
correlated error in data collection, though we cannot be sure about this. Feld and Voigt (2003)
gathered their data using a survey instrument in which they asked the same respondents for
assessments of both de jure and de facto judicial independence. One possibility is that
respondents who had just evaluated de jure independence may have biased responses to
questions about de facto independence in the same survey.
Is De Jure Judicial Independence Really Ineffective?
Although our replication of Hayo and Voigt (2007) suggests that de jure judicial
independence has little (if any) effect on judicial independence in practice, that result may be a
result of the additive index used to operationalize de jure judicial independence. Use of an

additive index assumes that each component of the index has the same effect on de facto judicial
independence. This assumption would be violated if, say, some component of the index has no
effect on de facto judicial independence or, as suggested in the theory above, de jure judicial
independence is only effective when multiple de jure protections are combined. This section
assesses these possibilities.
The Effect of Each Aspect of De Jure Judicial Independence
We start by analyzing the effect of the six aspects of de jure judicial independence
specified above. Rather than creating an additive index of these aspects, as we did in the
replication of Hayo and Voigt’s results, we assess the effect of each aspect individually. To do
so, we perform a cross-sectional analysis based countries’ levels of de jure and de facto judicial
independence in 2008. The dependent variable is Linzer and Staton’s measure of de facto
judicial independence, and the primary independent variable in each model is one of the six
binary variables representing the different aspects of de jure judicial independence. The
covariates in the analysis are similar to those used by Hayo and Voigt (2007), but we also
include a number of additional variables that we suspect affect independence in practice.
Specifically, we include variables representing the number of checks and balances, the level of
democracy, press freedom, economic development, size of the population, the number of nongovernmental organizations, religious composition, legal origin, the promulgation year of the
constitution, and region fixed-effects.5 Each model is estimated using Ordinary Least Squares
(OLS).
Table 3 provides the results from the models. The first models display the individual
effect of the six aspects of de jure judicial independence. Two of the aspects are positive and
statistically significant: the selection and removal procedures. A selection procedure that
5

A description and summary statistics for these variables are available in tables A2 and A3 of the appendix.

promotes independence is expected to increase de facto judicial independence by 0.03, and a
removal procedure that promotes independence is expected to increase de facto judicial
independence by 0.05. Notably, these are the two aspects of de jure judicial independence that
we expected to be self-enforcing as a result of competition between the legislature and executive.
None of the aspects of de jure judicial independence that require external enforcement are
statistically significant, and two of these aspects – life terms and salary insulation – are even
negatively correlated with the dependent variable.
The final model in table 3 tests the independent effect of the six aspects of de jure
judicial independence by including all six aspects in the same model. Both the selection and
removal procedure variables lose statistical significance in model 7. As a result, model 7
suggests that none of the six aspects of de jure judicial independence have an independent effect
on judicial independence in practice. A joint hypothesis test reveals that we can reject the
hypothesis that the parameter estimates for the selection and removal procedure variables are
both statistically insignificant (F = 2.71; p = 0.07). Thus, there is some evidence that at least one
of these variables has a statistically significant effect on de facto judicial independence.
The Combined Effect of Independence Enhancing Selection and Removal Processes
Table 3 reveals that the procedures outlined in the constitution for selecting and removing
judge can enhance de facto judicial independence. Next, we assess whether or not there is any
benefit to combining these attributes or whether each individual aspect of de jure independence
has an effect. To do so, we create an additive index of the three selection and removal procedure
variables that ranges from 0 to 3. The first model in table 4 displays the results of including this
index in a model similar to those estimated in table 3. The variable is statistically significant and
has a magnitude of 0.02. Hence, a country with a constitution with none of these aspects of de

jure judicial independence is expected to score 0.06 less on Linzer and Staton’s measure of de
facto judicial independence than a country with a constitution that has all three of these aspects
of de jure judicial independence.
The additive index analyzed in the first model of table 4 suffers from all the same
problems as the additive indices analyzed when replicating Hayo and Voight’s work. Although
we have demonstrated that each of the components has a statistically significant effect, table 3
suggests that the magnitude of the effect that these components have on de facto judicial
independence is small, varying from 0.05 for the selection procedure to 0.01 for the removal
conditions. In addition, the theory we specify above suggests that these three variables should
only work in combination. To relax the assumption that the addition of each component of the
index is the same, we perform a binary decomposition in the second model of table 4. A binary
decomposition includes binary variables for each of the values of an ordinal variable in a model
to assess if the effect of that variable is non-linear. The results of model 2 provide strong
evidence that the additive index from model 1 has a non-linear effect on judicial independence in
practice. The de jure index only improves de facto judicial independence when all three aspects
of de jure judicial independence are present! This supports the theory suggested above that de
jure protection of judicial independence must be comprehensive in order to be effective. It
further suggests that a multiplicative index is more appropriate than an additive one. When we
include a multiplicative index of those three aspects of de jure judicial independence in model 3,
the effect of the index is highly statistically significant and has a magnitude of 0.09.
The final two models in table 4 (models 4 and 5) assess the effect of the multiplicative
index by regime-type. Prior work on judicial independence suggests that authoritarian and
democratic leaders empower the judiciary for drastically different reasons. As a result, one

might suspect that the factors affecting leaders’ decisions will vary by regime-type.
Furthermore, there is a fair amount of skepticism about the effectiveness of parchment barriers in
authoritarian regimes, which might lead one to suspect that de jure judicial independence will be
more effective in democracies. Contrary to this expectation, the results from models 4 and 5
suggest that de jure judicial independence is actually more effective in authoritarian regimes than
in democratic regimes. In authoritarian regimes, combining selection and removal procedures
that enhance independence are expected to increase de jure judicial independence by 0.09, while
in democratic regimes, the effect is only 0.04 and statistically insignificant.
Lastly, we would like to test the hypothesis set forth by Pozas Loyo and Rios-Figueroa
2008) that de jure judicial independence will be more effective in systems with checks on
executive authority. This hypothesis seems particularly applicable for the current study, due to
our finding about the importance of the selection and removal procedures for judges. Even if the
procedures involve multiple actors at a formal level, it is possible that one party (or interest
group) might hold all of the positions of power in a system. In which case, the de jure
protections established by the constitution could be easily circumvented. The party could
undermine the independence of the judiciary while following the constitutionally prescribed
procedures, or, depending on the constitutional amendment procedure, it could amend the
constitution to establish procedures that give it more influence over the judiciary.
To test this hypothesis, we re-estimated models 4 and 5 from table 4 and included an
interaction between the multiplicative de jure index and the number of checks and balances. The
results from these models are illustrated in figure 1. In the figure the solid line illustrates the
marginal effect of the index as the number of checks on executive authority increases, and the
two dashed lines illustrate the 90% confidence interval around that effect. As predicted by the

hypothesis, de jure protection of judicial independence has a stronger effect on de facto judicial
independence in countries with checks on executive authority. In both authoritarian and
democratic regimes, the effect of having both a selection and removal process that enhances
independence increases as the number of checks on executive authority increases. In
authoritarian regimes, the effect becomes statistically significant at the 0.1 level when the
number of veto players is greater than 2, and in democratic regimes the effect becomes
statistically significant when the number of veto players is greater than 3. The magnitude of the
effect is about twice as large in authoritarian regimes as in democratic regimes, which is
consistent with the estimates from models 4 and 5 in table 4.
To summarize the statistical analysis, our results confirm neither the estimates presented
in Hayo and Voigt (2007) nor the views of those skeptical of the role that parchment plays in
creating an independent judiciary. We find that de jure judicial independence does improve de
facto judicial independence, but the effect is limited to those provisions that are self-enforcing as
a result of competition between the executive and legislative branches. Specifically, we find that
constitutions with processes that involve multiple bodies in the selection and removal of judges
are associated with higher levels of judicial independence. This finding is strongest in contexts
with checks on the authority of the executive and in authoritarian regimes. In results not shown,
we have assessed the robustness of these findings by pooling the data and estimating the models
from table 4 using both population-averaged and fixed-effects estimators.6 For the most part, the
results from the models using the pooled data are consistent with the results from cross-sectional
analysis reported in tables 3 and 4 and figure 1. The exception is the plot in figure 4 that uses
only observations coded as democratic. The slope of the line is positive regardless of whether a
population-averaged or fixed-effects model is used as the estimator, but the effect is never
6

These results are available from the authors upon request.

statistically significant. As a result, we are most confident in our results that pertain to nondemocratic regimes.
In the following sections, we provide narrative case studies of two countries to assess the
results from the statistical analysis above. We examine the effect of the constitutional reforms
that took place in the Philippines in 1986 and in the Maldives in 2008 on de facto judicial
independence. In the former, the shift in de jure independence was relatively slight, with only
one additional protection added to the constitution. In the latter case, the shift in de jure
independence was great. Both constitutional shifts have resulted in supreme courts that exhibit
very high levels of independence and power.
Case study: Philippines
The Philippines is a good case to examine the potential role of de jure independence in
producing de facto independence. The so-called “people power revolution” of 1986 (sometimes
known as the EDSA revolution because most of the key demonstrations occurred on Epifanio de
los Santos Avenue) led to the downfall of strongman Ferdinand Marcos and the return to
democracy. In the aftermath of this series of events, new President Corazon Aquino appointed a
constitutional drafting commission that quickly produced the so-called “People Power”
Constitution of 1987. This document quite self-consciously sought to expand the role of the
judiciary in society.
To understand the role of the new constitution, it is important to set some context. The
Philippines was a colony of the United States when it gained commonwealth status in 1935. The
Supreme Court, created in 1901, mirrored that of the US Supreme Court and ultimately sent
appeals there. The development of the Commonwealth involved the production of a new
Constitution, Drafted by a local constitutional convention and ratified by popular vote. This was

approved by President Franklin Roosevelt, and set a timetable for independence, achieved in
1946.
The 1935 Constitution had some strong protections for judicial independence. Judges
held office during good behavior for life, until the age of 70 years and prevented salaries from
being diminished (Art. VIII, Sec. 9). They were removable by impeachment by the Congress
only for violation of the Constitution, treason, bribery, or other high crimes (Art. IX).
Appointments of the 11 member court required the President to act with the consent of a
Commission on Appointments, so the criteria of multiple actors was met.
In 1973 strongman Ferdinand Marcos adopted a new Constitution. Many of its
provisions were drawn from the 1935 Constitution, including much of the section on the
judiciary. Crucially, however, members of the Supreme Court and all lower court judges were to
be appointed by the President (Art.X, Sec.4). The new Supreme Court, now expanded to 15
members, blessed the new Constitution in the controversial case of Javellana v. Executive
Secretary, and there followed a period of quiescence by the Court. It frequently used the
political questions doctrine to duck controversial questions. (The Supreme Court was also
granted supervisory administrative functions over lower courts, which in this context meant that
they were subject to greater central control and thus less independent.)
The People Power Constitution of 1986 was drafted by a commission that included some
Supreme Court justices who had dissented frequently in the Marcos period. It greatly expands
judicial power, giving courts the duty to settle legal controversies involving rights and, more
expansively, to determine whether government has committed a “grave abuse of discretion”
through act or omission.7 As Pangalangan (2008) explains, this reflected a perception among
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the drafters of the Constitution that, during the Marcos regime, judges unduly deployed the
political question doctrine to avoid confronting the dictatorship. As for independence, it
introduces a Judicial and Bar Council, whose composition is multi-partite and laid down in the
Constitution. It is required to screen candidates for appointment to the Supreme Court and to
submit a shortlist to the President, from which he must choose. These constitutional features are
captured in Figure 2 below, in which one observes a sharp increase in de jure judicial
independence around 1986.
The combination of vague language and expansive jurisdiction has allowed the Court to
interject itself into a wide array of policy and economic decisions. In Chavez v. Presidential
Commission on Good Government8, the Court upheld a citizen suit regarding government
recovery of Marcos’ wealth. It has also been very involved in economic decisions, generating
significant public controversy. Under Chief Justice Reynato Puno, the Court promulgated rules
on the writ of amparo and the writ of habeas data to combat extrajudicial killings and
disappearances during the Arroyo regime. The Court also prevented term limit extensions twice.
Its prominent role in virtually every political controversy has led some to decry the
“judicialization” of politics; and there is a vigorous discussion of the Court in the newspapers. It
has garnered a good deal of respect from many quarters, and remains the repository of legal
legitimacy.
In terms of independence, most observers would assert that the Court has been highly
independent. Notwithstanding that each president has appointed a majority of the Court members
during his or her term. Some studies suggest the politicization of the Court in the sense that there
is an alignment between supreme court votes and the interests of the appointing president,
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though there is some variation about presidential terms (Escresa and Garoupa 2012). But
scholars find a significant percentage of anti-administration votes. In addition, the Court has
presided over several crucial moments in the democratic period, swearing in the Aquino and
Arroyo in a timely manner and thus preventing extended uncertainties over the issue of
succession; presiding over the impeachment trial of Estrada,9 and standing up to Arroyo on
several occasions.
Controversy about independence, however, has appeared in the past year. At the very
end of her term, Gloria Arroyo named several appointees, including a new Chief Justice, just two
days before her electoral loss to current President Aquino. This apparent violation of a
constitutional prohibition on last minute appointments required a timely and helpful decision
from the Supreme Court, and so the new Chief, Renato Corona was allowed to take office. His
subsequent behavior in office, however, put him in direct conflict with Aquino as he appeared to
be acting as an agent of his appointer, Arroyo. At one point, the Supreme Court ordered
Aquino’s government to let Arroyo leave the country for medical treatment; but Aquino’s Justice
Secretary, Leila de Lima, refused to implement the order. In December 2011, the House of
Representatives initiated impeachment proceedings against Corona on several grounds, including
bias toward Arroyo. He was ultimately removed from office in May 2012 (though on other
grounds). The appointment of the next Chief may determine whether faith in judicial
independence is restored, or whether a pattern of politicization continues. Notwithstanding this
environment of politicization, the dominant fact is that an attempt to expand judicial power and
independence was codified in the 1987 constitution and this ultimately led to a significant
expansion in both judicial power and independence.
The Maldives
9
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The Maldives presents an interesting study in the relationship between formal and
informal institutions of judicial independence. The small Indian Ocean nation was governed for
thirty years by a strongman who invested little in the courts. Indeed, there was until the 21st
century very limited secondary education on the islands, meaning that many judges today have
no more than an 8th grade education. Without professional capacity, the judges were more or
less an arm of the administration. The 1969 Constitution simply stated that “The administration
of justice and Shariath shall be conducted by a body appointed by the President of the
Republic.” (Art. 85). A new Constitution in 1998 established a High Court and such other courts
as determined by the President, with jurisdiction to be determined by the President. Judges were
appointed solely by the President (Arts. 112(2); 118) and could be removed whenever the
President at his discretion (Art. 123) or whenever he decided that they have failed “to
satisfactorily discharge his duties and responsibilities” (Art. 117). In short, there were no
institutional protections whatsoever, and no set terms. Judges played little role other than to
bless the regimes arrest of dissidents and others, who were systematically tortured in prison.
In 2003, a prisoner named Hassan Evan Naseem was beaten to death in custody. This led
to prison riots and broader protests after his mother allegedly ran around the main island. The
2004 Tsunami added further pressure on the regime, as did pressure from external actors. The
Gayoom regime responded by signing several international treaties and initiating a reform
process which included drafting a new Constitution, promulgated in 2008. Drafted with the help
of a Canadian professor, the new constitution contained an explicit declaration of judicial
independence (Art. 142), and expanded jurisdiction, including the power of constitutional review
(Art. 143). Judges of the Supreme Court are appointed by the President after consultation with a
new multipartite Judicial Service Commission and approval by a simple majority of the

legislature (Art. 147-148). Judges serve life terms until the age of 70, and can only be removed
upon a finding by the Judicial Service Commission of gross incompetence or gross misconduct.
Removal requires a 2/3 vote in the parliament. We thus see a significant improvement in the
formal protection of judicial independence, with all six of our de jure indicators now in place,
including the combination of insulated appointment and removal protections that we think is
important.
The 2008 Constitution led to elections won by the charismatic Mohamed Nasheed, a
former dissident who promised a program of good governance and won international acclaim for
his initiatives on climate change. Some of Nasheed's more prominent initiatives were squelched
by the Supreme Court, which had never acted in much of an independent fashion before. His
scheme to privatize the airport, for example, faltered when the courts declared a $25 fee that the
concessionaire could charge to be a tax, in violation of constitutional requirements that the
legislature pass all tax bills. Every anti-corruption case initiated in the courts was lost by the
government as well. Nasheed then tried to fire a prominent judge (the Chief Judge of the
Criminal Court) for incompetence, and had the Judge arrested without formal charge. This led to
attacks on Nasheed and, in February 2012, Nasheed was removed from office (as a formal
matter he resigned under Art. 121 of the Constitution). The attack on judicial independence was
the trigger for these events.

Some criticized the Court for agglomerating power. The Court first declared that
provisions of a statute giving the Judicial Service Commission control over judicial
administration were unconstitutional. It then used various techniques to take control of the
Commission, which was tasked with screening out judges for corruption or lack of credentials.
This screening process, mandated by Art. 285 of the Constitution, was sidetracked. The Court

then passed rules stating that lawyers could not criticize the courts without being found in
contempt. It has become a very central actor in the Maldives political system, and operates
virtually without control. Since the country lacks many basic statutes to guide the courts (there
are no criminal or civil procedure statutes), decision-making may at times be arbitrary,
particularly in the area of criminal justice. But independent it surely is.
Whatever the normative desirability of the manner the court has acted, the story suggests
that the formal text made a difference for judicial independence. The 2008 Constitution marked
a dramatic increase in de jure independence (see Figure 2), and facilitated not only an increase in
apparently anti-government decisions, but a willingness on the part of other actors, including the
legislature and police, to enforce protections for the judiciary. To be sure, the removal of
Nasheed had many other factors involved, and some of the judicial decisions in question may
hardly have been a normatively desirable. But the confluence of events suggests a sharp
connection between formal empowerment of the courts and heightened de facto independence.
Both the Philippines and Maldives experienced sharp increases in de facto judicial
independence during moments of constitutional change. They differed in terms of the degree of
change in de jure protection. In the case of the Philippines, the key factor was the addition of
appointment protections for the Supreme Court. This simple change made a significant
difference, as the Court became the central actor in the post-1986 constitutional order, despite
repeated attempts by politicians to manipulate appointments. In the Maldives, the Court was
given de jure protections for the first time, and has agglomerated a good deal of power. When
the president tried to arrest an uncooperative judge, he was deposed. The story also illustrates
some of the normative dangers of judicial independence, though that is an issue beyond the scope
of this paper.

Conclusion
The literature on the relationship between de jure and de facto judicial independence is still very
small, and in many ways has proceeded without a theory of why text might make a difference in
practice. Drawing on the literature on self-enforcing constitutions, we expect that de jure
protections that rely on multiple constitutional actors to check each other will be more effective
than those that lack obvious mechanisms for self-enforcement. Our theory allows us to
differentiate among various de jure protections of independence. We also note that protections
for judicial independence ought to work in tandem with each other, so that their impact is likely
to be conjunctive rather than additive. That is, clever politicians can exploit the absence of any
single de jure protection and so the impact of such protection ought to be highest when all are
available.
Our analysis draws on new data from the CCP to examine the relationship between de
jure and de facto independence. We first seek to replicate the Hayo-Voigt (2007) study, and find
that the results are very sensitive to the particular specification used in their work. Next, we
compare the CCP data on de jure independence with the increasingly influential new measure of
de facto independence by Linzer and Staton. We find support for our hypotheses, and in
particular we show that rules governing the selection and removal of judges are the most
important protections for judicial independence. These provisions work in tandem with each
other. We also find, interestingly, that the impact of formal independence may be strongest in
authoritarian regimes.
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Notes: Data are from the Comparative Constitutions Project (Elkins et al. 2011). The data contain information for 189 of the 193 constitutions in-force around
the world in 2010 and 726 of the 976 Constitutions written in independent states since 1789.

Table 1 – Summary of De Jure Protection of Judicial Independence
In-Force Constitutions (2010)
De Jure Protection Protected Not Protected No Provision
77%
0%
23%
Statement of JI
(146)
(0)
(43)
26%
19%
55%
Life Term
(49)
(37)
(103)
53%
26%
21%
Selection Proc.
(100)
(49)
(40)
42%
19%
39%
Removal Proc.
(79)
(37)
(73)
20%
40%
40%
Removal Cond.
(38)
(76)
(75)
29%
0%
67%
Salary Insulation
(54)
(0)
(135)
Summary
2.5
1.1
2.4

Tables and Figures

Table 2 – Replication of Hayo and Voigt (2007)
(1)†
(2)
(3)
D.J. Variables
JI Index (H&V)
0.65*** 0.55**
(0.20) (0.22)
JI Index (CCP)
0.00
(0.03)
Covariates
Legal Confidence 0.90*** 0.25* 0.23
(0.27) (0.13) (0.15)
Democracy
0.01**
0.07
0.08
0.01
(0.06) (0.06)
Press Freedom
0.01*
0.07
0.09
0.00
(0.26) (0.31)
Catholic (%)
0.01**
0.00
Orthodox (%)
0.01***
0.00
Protestant (%)
-0.01*
0.00
Christian (%)
-0.10 -0.01
(0.17) (0.17)
Muslim (%)
-0.20 -0.12
(0.13) (0.15)
D.V.
H&V
H&V H&V
Estimator
2SLS
OLS
OLS
Sample
H&V
H&V H&V
R2
0.41
0.29
0.20
Observations
46
46
46

(4)

(5)

0.04
(0.09)

(6)

(7)

0.04
(0.09)
0.02
(0.01)

0.02*
(0.01)

0.12** 0.14*** 0.13***
(0.05)
(0.04)
(0.04)
0.18*** 0.18*** 0.17***
(0.03)
(0.03)
(0.03)
0.50*** 0.52*** 0.51***
(0.13)
(0.12)
(0.12)

0.10**
(0.05)
0.22***
(0.03)
0.28**
(0.14)

-0.03
(0.05)
-0.12
(0.09)
L&S
OLS
H&V
0.84
46

-0.02
(0.05)
-0.13
(0.08)
L&S
OLS
H&V
0.85
46

-0.02
(0.04)
-0.13*
(0.07)
L&S
OLS
Full
0.87
51

-0.03
(0.05)
-0.13***
(0.05)
L&S
OLS
Full
0.85
71

Notes: Coefficient estimates from least squares regression model with de facto judicial independence as the
dependent variable. Robust standard errors are in parentheses. The constant is omitted from the table. Statistical
significant indicated as follows: *** = p < 0.01; ** = p < 0.05; * = p < 0.1.
†From table 2 in Hayo and Voigt (2007).

Table 3 – Effect of Six Aspects of De Jure Protection
Variables
(1)
(2)
(3)
(4)
D.J. Variables
Statement of JI
0.01
(0.03)
Life Term
-0.01
(0.02)
Selection Proc.
0.03*
(0.02)
Removal Proc.
0.05*
(0.03)
Removal Cond.
Salary Insulation
Covariates
Checks
Democracy
Press Freedom
GDP (ln)
Population (ln)
Interstate NGOs
Christian (%)
Muslim (%)
Common Law
Promulgation Year
Promulgation Year2
D.V.
Estimator
Sample
R2
Observations

-0.00
(0.01)
0.17***
(0.04)
0.37***
(0.10)
0.23**
(0.11)
-0.02**
(0.01)
0.00
(0.00)
-0.00
(0.07)
-0.04
(0.06)
0.08***
(0.03)
0.03*
(0.02)
-0.00*
(0.00)
L&S
OLS
Full
0.86
168

-0.00
(0.01)
0.17***
(0.03)
0.37***
(0.10)
0.23**
(0.12)
-0.02**
(0.01)
0.00
(0.00)
-0.00
(0.06)
-0.04
(0.06)
0.08***
(0.03)
0.03
(0.02)
-0.00
(0.00)
L&S
OLS
Full
0.86
168

-0.00
(0.01)
0.16***
(0.03)
0.38***
(0.10)
0.25**
(0.12)
-0.02**
(0.01)
0.00
(0.00)
-0.00
(0.07)
-0.03
(0.06)
0.08***
(0.03)
0.03*
(0.01)
-0.00*
(0.00)
L&S
OLS
Full
0.86
168

(5)

(6)

(7)

-0.01
(0.03)

0.01
(0.03)
-0.01
(0.02)
0.03
(0.02)
0.05
(0.03)
0.01
(0.03)
-0.03
(0.03)

0.01
(0.02)

-0.00
-0.00
-0.00
-0.00
(0.01)
(0.01)
(0.01)
(0.01)
0.16*** 0.16*** 0.17*** 0.17***
(0.03)
(0.04)
(0.04)
(0.04)
0.39*** 0.38*** 0.36*** 0.37***
(0.10)
(0.10)
(0.11)
(0.11)
0.23**
0.23*
0.23*
0.24**
(0.11)
(0.12)
(0.12)
(0.11)
-0.02** -0.02** -0.02** -0.02**
(0.01)
(0.01)
(0.01)
(0.01)
0.00
0.00
0.00
0.00*
(0.00)
(0.00)
(0.00)
(0.00)
-0.01
-0.01
0.00
-0.02
(0.06)
(0.07)
(0.06)
(0.07)
-0.05
-0.04
-0.04
-0.04
(0.06)
(0.06)
(0.06)
(0.06)
0.08*** 0.07** 0.09*** 0.09***
(0.02)
(0.03)
(0.03)
(0.03)
0.03*
0.02
0.03*
0.03
(0.01)
(0.02)
(0.02)
(0.02)
-0.00*
-0.00
-0.00*
-0.00*
(0.00)
(0.00)
(0.00)
(0.00)
L&S
L&S
L&S
L&S
OLS
OLS
OLS
OLS
Full
Full
Full
Full
0.86
0.86
0.86
0.87
168
168
168
168

Notes: Coefficient estimates from least squares regression model with de facto judicial independence as the
dependent variable. Robust standard errors are in parentheses. The constant and binary variables indicating region
are omitted from the table. Statistical significant indicated as follows: *** = p < 0.01; ** = p < 0.05; * = p < 0.1.

Table 4 – Effect of De Jure Judicial Selection and Removal Provisions
Variables
(1)
(2)
(3)
(4)
(5)
D.J. Variables
JI Index (Additive)
0.02*
(0.01)
JI Index (Additive) = 1
-0.01
(0.02)
JI Index (Additive) = 2
0.01
(0.03)
JI Index (Additive) = 3
0.09**
(0.04)
JI Index (Multiplicative)
0.09*** 0.09*
0.04
(0.03)
(0.05)
(0.04)
Covariates
Checks
-0.00
0.00
0.00
0.05**
0.01
(0.01)
(0.01)
(0.01)
(0.02)
(0.01)
Democracy
0.16*** 0.17*** 0.16***
(0.03)
(0.03)
(0.03)
Press Freedom
0.39*** 0.38*** 0.38*** 0.54*** 0.67***
(0.10)
(0.10)
(0.10)
(0.16)
(0.17)
GDP (ln)
0.24** 0.26** 0.25**
0.08
0.66***
(0.12)
(0.12)
(0.11)
(0.12)
(0.22)
Population (ln)
-0.02** -0.02*
-0.02*
-0.00
-0.03**
(0.01)
(0.01)
(0.01)
(0.01)
(0.01)
Interstate NGOs
<0.01*
0.00
0.00
-0.00
0.00
(0.00)
(0.00)
(0.00)
(0.00)
(0.00)
Christian (%)
-0.01
-0.02
-0.01
0.07
0.02
(0.07)
(0.07)
(0.06)
(0.12)
(0.10)
Muslim (%)
-0.04
-0.04
-0.04
0.04
-0.13
(0.06)
(0.06)
(0.06)
(0.08)
(0.09)
Common Law
0.07*** 0.08*** 0.08***
0.06
0.04
(0.03)
(0.03)
(0.02)
(0.05)
(0.03)
Promulgation Year
0.03*
0.03*
0.03**
-0.11
0.02
(0.02)
(0.02)
(0.01)
(0.12)
(0.02)
Promulgation Year2
-0.00*
-0.00* -0.00**
0.00
-0.00
(0.00)
(0.00)
(0.00)
(0.00)
(0.00)
D.V.
L&S
L&S
L&S
L&S
L&S
Estimator
OLS
OLS
OLS
OLS
OLS
Sample
Full
Full
Full
Auth.
Democ.
2
R
0.86
0.87
0.87
0.51
0.83
Countries
167
167
167
71
96
Observations
167
167
167
71
96
Notes: Coefficient estimates from least squares regression model with de
facto judicial independence as the dependent variable. Robust standard
errors are in parentheses. The constant and binary variables indicating

region are omitted from the table. Statistical significant indicated as
follows: *** = p < 0.01; ** = p < 0.05; * = p < 0.1.

Figure 1 – Effect of De Jure Judicial Selection and Removal Process by Number of Checks

Notes: The regression models upon which these figures are based are available from the authors upon request.

Figure 2 – Judicial Independence Over Time in the Philippines and the Maldives
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Appendix
Table A1 – Variables and Coding Rules Used for De Jure Variables
D.J. Variable

CCP Variable(s)

Statement of
JI
Life Term

JUDIND
SUPTERM

Selection
Proc.

SUPNOM;
SUPAP

Removal
Proc.

JREM;
JREMPRO;
JREMFIRP;
JREMSECP;
JREMBOTP;
JREMAP

Coding Rules
Coded 1 if JUDIND equals “yes” (1)
Coded 1 if SUPTERM equals “life term with mandatory
retirement at a certain age” (88) or “life term” (89)
Coded 1 if SUPNOM equals “judicial council/commission”
(6) or the “judiciary” (7); SUPNOM equals “head of
state” (1), “head of government” (2), or “the
government/cabinet” (3) AN D SUPAP equals the
“first chamber of the legislature” (4), the “second
chamber of the legislature” (5), “judicial
council/commission” (6), or the “judiciary” (7);
SUPNOM equals the “first chamber of the
legislature” (4) or the “second chamber of the
legislature (5) AND SUPAP equals “head of state”
(1), “head of government” (2), “the
government/cabinet” (3), “judicial
council/commission” (6), or the “judiciary”
Coded 1 if JREM equals “no” (2); JREMPRO equals the
“first chamber of the legislature” (4) AND
JREMFIRP equals 3/5 majority (3), 2/3 majority (4),
3/4 majority (5), or “unspecified supermajority” (6);
JREMPRO equals the “second chamber of the
legislature” (5) AND JREMSECP equals 3/5
majority (3), 2/3 majority (4), 3/4 majority (5), or
“unspecified supermajority” (6); JREMPRO equals
the “both chambers of the legislature are required”
(6) AND JREMBOTP equals 3/5 majority (3), 2/3
majority (4), 3/4 majority (5), or “unspecified
supermajority” (6); JREMPRO equals “judicial
council” (8) or “public” (9) AND JREMPRO does
not equal the “first chamber of the legislature” (4),
the “second chamber of the legislature” (5), or “both
chambers of the legislature are required” (6) AND
JREMAP equals “head of state” (1), “head of
government” (2), “the government/cabinet” (3), the
“first chamber of the legialture” (4), the “second
chamber of the legislature” (5), “both chambers of
the legislature are required (6), the “public
prosecutor” (7), or “other, please specify in the
comments section” (96)

D.J. Variable

CCP Variable(s)

Removal
Cond.

JREMCON

Salary
Insulation

JUDSAL

Coding Rules
Coded 1 if JREMCON equals “crimes and other issues of
conduct” (2), “treason” (3), “violations of the
constitution” (4), or “incapacitated” (5) AND
JREMCON does not equal “general dissatisfaction”
(1) or “left explicitly to non-constitutional law” (90)
Coded 1 if JUDSAL equals “yes” (1)

Table A2 – Description of Covariates Used in the Empirical Analysis
Variable
Description
Checks
Number checks on executive authority, averaged from
1997-2007
Democracy
Level of democracy according to the Unified
(graded)
Democracy Scores, averaged from 1997-2007
Democracy
Binary variable indicating observations with a score
(binary)
greater than 0.16 on the graded democracy measure
Press Freedom
Level of press freedom, averaged from 1997-2007
GDP (ln)
Population (ln)
Interstate NGOs
Christian (%)
Muslim (%)
Common Law
Promulgation
Year

Log of Gross Domestic Product (GDP) per capita,
averaged from 1997-2007
Log of the population, averaged from 1997-2007
Number of non-governmental organizations, averaged
from 1997-2007
Percentage of the population that is Christian
Percentage of the population that is Muslim
Binary variable coded one if the country has a
common law legal tradition
The year in which the in-force constitution was
promulgated

Source
Beck et al. (2003)
Pemstein et al.
(2010)
Pemstein et al.
(2010)
Freedom House
(2010)
Heston et al. (2009)
Heston et al. (2009)
Hafner-Burton and
Tsutsui (2005)
ARDA (2005)
ARDA (2005)
JuriGlobe (2010)
Elkins et al. (2011)

Table A3 – Summary Statistics for Variables Used in the Analysis
Variable
Mean
S.D.
Range
Obs.
Dependent Variable
D.F. Judicial Independence 0.51
0.30
(0.0 – 1.0)
189
D.J. Variables
Statement of JI
0.77
0.42
(0 – 1)
191
Life Term
0.25
0.44
(0 – 1)
191
Selection Proc.
0.53
0.50
(0 – 1)
191
Removal Proc.
0.18
0.39
(0 – 1)
191
Removal Cond.
0.42
0.49
(0 – 1)
191
Salary Insulation
0.28
0.45
(0 – 1)
191
JI Index (additive)
1.14
0.99
(0 – 3)
191
JI Index (multiplicative)
0.11
0.31
(0 – 1)
191
Covariates
Checks
2.86
1.46
(1.0 – 11.6)
173
Democracy
0.34
0.86
(-1.8 – 2.0)
191
Press Freedom
0.60
0.23
(0.0 – 1.0)
191
GDP (ln)
2.15
0.14
(1.8 – 2.4)
184
Population (ln)
8.62
2.02
(3.0 – 14.1)
184
Interstate NGOs
742.96 781.07 (33.7 – 3430.0) 187
Christian (%)
0.57
0.38
(0.0 –1.0)
191
Muslim (%)
0.23
0.35
(0.0 – 1.0)
191
Common Law
0.35
0.48
(0 – 1)
191
Promulgation Year
1977
34
(1789 – 2007) 189

